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P R E F A C E 

TO THE 

PRESENT EDITION. 

THIS Publication needs no apology, ex- 
cept for fuch additions as are now, for the 
firft time, introduced by the prcfent Editor. 
Should they Tiavc the merit of rendering the 
work, upon the whole, more generally ufefu^ 
to the Profcflign, perhaps it may in fome 
meafure incline them to pardon any inaccu- 
racies difcoverable in the performance. The 
Editor has irxorporatedthe New Cafes, where 
the infertion of them appeared tp him to 
be the mofl: proper; without altering any pare 
of the original work, or of the additions thac 
were made in the fecond edition j except, 
perhaps, here and there a word or two intro- 
duced, for the purpofe of rendering the con- 
nexion more natural and eafy. That thf: 
Author may in no rcfpefl: be anfwerable for 
the faults of his Editor, care has been takea 
to diftinguifli all the new matter, either by 
giving it in the form of notes, (j)f which tb$ 
laft edition had none) where it could not conve- 
niently be interwoven with the text; or by 
" inverted commas*' at the beginning and end 
of each paragraph ^ leaving the brackets 

i^hich 



tvhich diftinguiihed the illuftrations of the 
laft edition, as before. There is a new di- 
vifion made in. each chapter,, becaufe the 
Editor could not readily arrange the Cafes 
he wilhed to introduce, under any divifion 
adopted in the preceding editions. He has 
not gone to any great length, in the Plead- 
ings in Replevin, (at leaft not farther than 
the late decifions neceflfarily led him) be- 
caufe it was beyond the fcop^ of his inten- 
tion, which was, nnercly to coUeft and ar- 
range the determinations that have taken place 
jfince the publication of the laft edition, and 
to add fome others, which he thought might 
be properly inferted. The few pradical di- 
reftions which were given in that edition are 
for the moft part preferred, and, being cor- 
tcded according to the lateft decifions, are 
incorporated with fuch obfervations as the 
prefent Editor thought it heceffary to add 
for the better underttanding of the fubjeft. 
Thefe are felefted from books of the beft 
authority; none of which, ho^tvcv^fingly con- 
tain a regular account of all the proceedings 
from the fcizure of the Diftrefs to the fuing 
a Replevin. The Editor has not preferved 
the numerical order of the pages of either of 
the two former editions^ which differ from' 
each other, becaufe be finds that both thofe 
editions are equally referred to, and indifcri-* 
ininatejy quoted, v 

Ju^fi llihy 1793. 
Ko. 6, Lincoln's Ink> 



P R E F A C E 

TO THE 

FIRST EDITION. 

AS foltdity of judgment^ utility cf mat- 
ter^ and perfptcuity of method^ will 
be too obvious to every intelligent reader^ 
m the Jirft perufal ef the following Trea- 
tife^ not to convince him that it is one of 
the elaborate pieces of the late Lord Chief 
Baron Gixbert, we prefume there needs 
no further apology for making it publick^ 
efpecially Jince it is a fubjeff ejfentially ne^ 
ceffary to be known by every individual 
who has any kind of inheritance or pof 
fejfion ; for it is calculated in fuch a man^ 
ner as to be of ufe to the public in general^ 
but more particularly to f^eriffs^ under^ 
Jberiffs^ Jicwards^ landlords ^ tenants^ &c. 
who ought to be thoroughly acquainted with 
this branch of the law. 

The 



^iii P R E F A C E. 

The tranjlations at the bottom of the 

' ' P^S^^ ^^^ intended that this Book may he 

ufeful not only to Gentlemen of the Law^ 

hut to fuch alfo as are unacquainted with 

the Original. 

An Appendix of fome well chofen 
Precedents is added for the eafe of the 
iPra^ifer^ and the whole rendered the 
heji grid compleatejl Book of its kind. 



AD VER. 



ADVERTISEMENT 

T O T H E 

SECOND EDITION. 



COME time fmce, the Pub/^ of 

the prefent Edition of this PVork^ 

prevailed on a gentUman^ well known at 

the Bar^ to revife it^ and make fuch 

additions^ as to him fhould feem neccf 

fary. Tkisj he flatters himjelf has been 

done J in a manner not trndeferving of 

the attention of the Profejfion. The Work 

has received a very minute corre&ion^ as 

well in language^ as in pun^uatiov. Tbt 

references have been all carefully exa^ 

mined; thofe that were inappofite have 

been retraEled^ thofe that ivere itiaccu^ 

rate have been reElified^ and fuch as were 

necejfary have been fupplied. The diii- 

f.ons have in fome meafnre been altered; 

(it the fame time that others have been 

a added. 



ADVERTISEMENT. 

added. Such of the modern A£ls of Par^ 
liament^ as well as of the judicial deci^ 
fonsj which in any wife relate to the 
fubjeSl^ have been introduced; and to the 
whole is fubjoined a few FraSlical Direc- 
tions; as alfo a new and complete Index. 
That the Reader may entertain a com^ 
petent idea of the necejfary alteration which 
this Treatife has undergone^ it may not 
he improper to remind him^ that all the 
ADDiTitiNS are included within brackets: 
it was candid fo to denote them^ lejl the 
faults of the Editor Jhould be attributed to 
the Author. The ^^ franjlations at the 
** bottom of the pages^ which dijgraced 
the former edition^ the Editor of this has 
thought proper to omit. 

Mitrch J ft. 1780, 



THE 

C O N T E N T a 

C H A P. I. 

Of the Diftrefs; and herein are to be 
confidered • 

I. Ct^HE feveralfirts ofdiftriffes^ and in nvhat 
-* cmfei a diflttfs lies Page f 

IL Who In reJ^R of his efiats cr intenftmaj 
diftrain 28 

HI. What things are diflrainable 34 

IV. [The time^ place^ and manner of moling^ 
difirefsl '' 55 

V. How the diftrefs is to he tfed[and difpofed 5/"]; 
and herein^ rfthe pounds [and of felUng the 
diftrefs} 6f 

CHAP. II. 

Of the Replevin; and herein are Co be 
confidered ^ 

I. How it food at common lanVf and the altera* 
tions which have been made therein byfatute 85 

IL The duty of the fheriff in the execution of the 
replevin\ and herein f of the pledges 96 

III. The procefs to make the defendant appear 105 

IV. The withernam i or procefs where the goods 

are eloigned 1 09 

V. The writ dc proprietate probanda 130 

VI. The procefs for removing the caufe out of the 
inferior court 1 3 3 

By pouc 134 

By rccorj^ri^ 140 

VII. Tif 



Vi CONTENTS. 

VII. The replevin itfelf\ . ani herein are to be 
conftdered 

F.or whom and in what cafes it lies ^^g^ ' £ ' 

Ithe deelaraiion^ In replevin 154 

The fever al pleas to this action y viz. 

Pleas in abatement 1 6 i 

The general iffue 166 

The jujlifcatioti- • 167 
The avowry ; and herein are to be conftderedy 

^itrhoft is fubfiance^ and what is form. 169 

The feveral pleas to avowries ^ viz. 

The difclaimer 185, 186 
Tbe plea of hoxs de fon fee 189 
In ivhat cafes the tenure is traverfable 194 
In nvjHSt cafes tbe feifin of the Jervices is tra- 
verfable 195 

Other pleas in bar to avowries for rent 197 

The judgment in replevin ; and herein of the writs 

dc#ctorno habendo, and fecond deliverance 190 

VI II. Of the writ of recaption 27^"] 
Appendix, containing precedents <f pleadings in 

replevin 235 

Practical Directions as to the making of 
the dijlrefs and filing a replevin* 327 



ERRATA AND CORRIGENDA. 

Y or' far lege fair, line 17. page 23. 

For hf ]ege Jhe, lin6 20, page 30. 

For mi^h lege may, line z6, page 3 1. 

Infert in Margin Pool v. Duncombe, Tr. 1657, oppofitc 

to line 20, page 33. 
Yorrenofit lege tenant^ line 5, page 51, 
J*or HrJft in margin, line 6, lege HuJfe^ page 51, 
YoxofU'^tof, hue 30, page 5^. 
Infert in roarg 2 Infl. 507. line 16, page 57. 
For exccuiiont \^texe^.uhon, an.i d;.-ie the bracket line 32, 

page 67. 
For a/ lege ^j, line 14, page 70. 
Infert in margin v. Matiaire, Inie 4, page 160. 
For facial Itge/acif, line 2, page 231. 

THE 



T H 1 

LAW 

o s 

Distresses 

AND ' 

REPLEVINS. 

CHAP. I. 
Of Distresses, 

THE diftrefs is a remedy given to the 
lord, to recover the rent or fervices, 
^hich the tenant hath obliged himfelf by his 
feudal contraft to pay, by way of retribution 
for his farm, 

Thefe fervices, when the feudal tenures Spei. Rem. 40. 
prevailed, were chiefly of two forts ; either ^"r^nu 
Military, as attending on the lord in war ; 47- 
or MINISTERIAL, as attending his courts in Sn*Te2L"©f 
time of peace, and there affifting him in the Hale, 
diftribution of juftice ; or, ploughing and 
tilling his demcfne. 

B The 



i THE LAW OF DISTRESSES. 

The non-performance of thcfe fervices 

was, by the old feudal law, a forfeiture of 

the feud. This is evident from feveral paf- 

V!g*i. *57- fages in Figellius, (under the title of cau/^ ex 

jw.'fc^.' qutius feudum amitHtur)-^Si vajfalus domino 

ann. 126. noH Jervtaty fidelUatemque ei non prajiet — Si 

Run.cdi^of "uajfalusy a domino ejus vocafus, non venerit-^ 

Hale. Si paSlum feudi non fervietur. — Thefe, fays 

he, were all forfeitures, and the lord on 

fuch failures of his tenant, was at liberty by 

that law to re-affume his feud. 

Bacon on Go- fhc Hgour of this law was mitigated with 
vemment, 4 . ^^^ ^^ ^t^t feudal forfeitures changed into 
diftrefles, according to the pignorary me- 
thod of the civil law ; from whence the 
notion feems to have been firft borrowed ; 
Dig. lib. ao. as may be feen in the title, de diJlriSfione 
tit.5.foi. o. pig^Qyj^yj^^ — Creditoris arbitrio permit tit UTy ex 
pignoribus ftbi obligatis quibus velit dijiri£lisy 
adjuum commodum fervenire. For there ap- 
pear no footfteps of it in the feudal authors. 

From whencefoever the name or (^) the 
notion came, the remedy obtained fo early 
in our law, that we have no memorial of 
its original with us i and as this power was 
anciently ufed by the lords, it grew as bur- 
thenfome and grievous to tenants, as the 
feudal forfeiture; — there being no difference 
to the tenant, between the lord's feizing the 
land itfelf and turning him out of pofTcflion. 
and his ftripping him of the whole produce 
of it at his pleafurc. 

^ {a) The word ''DiftreiTe" is a French word; in La 
tjn it u called Diftridio, five Angullia, bccaufe th< 
'things diftraincd arc put into a ftrait, which we call j 
pound. Co. Lie. 96. a* 

Anc 



tME LAW OF DISTRESSES. ^ 

-And not only the produce of the farm, 
but the induSta (^ illata^ and every thing that 
Was brought on the land, were liable to the 
lord's diftrefs. By this means all the plun- 
der of the war, which the vaflal had brought 
home, was often carried off by the lord, 
and the diftrefs, by his power, removed out 
of the reach of the tenant; and that on the 
flighteft occafions. 

This power> thus praftifed by the lords, Barr. on ftat, 
did not only opprefs the tenants, but put yiJ^^H]^^ 
them fo entirely under the power of their 13- ^^t. Marl 
lords, as to enable them ,to bring great num- xo^^'^xoif * 
bers of vaflals into the field againft their 
prince, and thereby difturb the publick peace 
of the kingdom. 

There were yet two other inconveniences 
which arofe from the abufc of thefe diftreffes* 

The firft was, that in the difputes which 
frequently arofe between neighbouring 
lords themfelves, whilll each lord was en- 
deavouring to enlarge his bounds and en- 
croach on his neighbour's property, the te- 
nants were generally diftrained by both j by 
which the tenant was brought within the 
feignory, and fo became fubjeft to that 
feudal dependence and fervice which accom- 
panied the military tenure* 

The other mifchief was, that when the 
lords had brought them under their depend- 
ence, they would diftrain them for the amer- 
ciaments of their courts J and^ as the ftatute 
of Marlbridge cxpreffes it, — graces uUiones s* Hen. 3. c. t. 
B 2 fecerunt^ 



4 THE LAW OF DISTRESSES. 

fecerunt^ fcf diftriSliones quoufque redemptiones 
receperint ad voluntatem Juam. And what 
made the abufes the more infupportable, was, 
2iaft. 102, 3. that the lords- fer minijlros domini regis juj" 
ticiart ncn permittunty nee fujiineant quod per 
ipfos liber entur diJfriSiiones^ quas auEioritate 
propria fece^'int ad xoluntatem Juam,--^o that 
they leemed to throw off the authority of the 
law, and to fubvert the fundamental rule, 
that no property was to be altered without 
the king's writ. 

But thefe oppreflions ended with the dif- 
tradlions of the barons' wars. For towards 
the end of the reign of Hen. 3. there were 
particular laws made to regulate the man- 
ner of diftraining ; not permitting the lords 
to extend this, remedy, beyond the mifchief 
it was firft introduced for; which was no 
more than to empower the lord by feizing 
the chattels, to oblige the tenant to perform 
the feudal fervices. 

Bwe. I. 3. p. Thefe were to remain in the lord's hands 

130. Spclm. , , ^ 

voc. efchcata. AS PLEDGES to compcl the performance; 

?'*Hen^'^' and the detention was no longer lawful, than 

ptrV*,c/6. while the tenant refufed to do the fervices, 

^.'if^^m. ^^^^ were referved by the feudal contrail, 

onfeud.prop. By what fteps it came to be brought under 

SuiUv.'ua7' ^^ regulations which govern it at this day, 

65. 97. 100. we fhall have occafibn to obferve, by con- 

•'•'7^'- fidering, 

I. The fcveral forts of diftrefles, and in 
what cafes a diftrefs lies. 

II. " Who in refpeft of his cftate or in- 
x.trt^ may diftrain." 

III. What things are diftrainable. 

IV. The 



THE LAW OF DISTRESSES. 

IV. [The time, place, and manner of 
making the diftrcfs.] 

V. How the diftrefs is to be ufed [and 
difpofed of;] and herein, of the pound ; [and 
of felling the diftrefs.] 

I. Of the feveral forts of diftrefles, and in 
what cafes a diftrefs lies. 

The diftrefs at common law was ufed in 
fix cafes, viz. 

I. For the fervice due to the lord arifing i r©. Abr. 
from the tenure ; as homage, fealty, rent, ^^5- 
fuit of court, fcfc. For the diftrefs, as is al- 
ready obferved," came in, in lieu of the for- 
feiture, and was a mild alteration of the 
feudal law, which allowed the lord to feizc 
the feucj for the non-performance of the 
fervices. 

[Rents at common law, are of three kinds; . 
T^nt'/ervice, rcnt-chargey and v^nt-Jeck. 

Rent-fervicey is where the tenant holdeth co.Lit 9I 
land of his lord, by fealty and certain rent; 
or by homage,^ fealty, and certain rent; or 
by other fervice, and certain rent. It is 
called rent service, hecaufe it hath always 
feme CORPORAL service incident to it; 
which at the Icaft is fealty. And in cafe it 
be not paid at the day appointed, the lord 
may diftrain for it of common right (/?), 
without refcrving any fpeci^ power of 
diftrefs, 

Rent^ 

[a) Of common right, that is by the common ]av(r, 

fo caned, my Lord Coke fays, becaufe the common 

law 16 ile bcil and moil common birthright that the fub- 

B 3 • Je^"^ 
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6 THE LAW OF DISTRESSES. 

Co. Lit. 143* Rent-charge is rent, for which the owner 

\ may diftrain, not of common right, bui by 

virtue of a claufe in the deed which creates 

it. 

Co. Lit. 143. Rent-fecky redditus ,JiccuSy or dry rent, 1^ 

in effedt nothing more than a rent pranred by 
deed, butwithoucany claufe of diilrcfb. And 
-for this fpecics of rent there was no remedy 
by diftrefs at the common lawj but the 
grantee could only have charged the perfon 
of the grantor, in a writ of annuity. 

% Xnft. 19. There are alfo other fpccies of rents, which 

are reducible to thefe three j fuch as, rents 
pfaffife, chief rents, feV. 

Rents of aflifc, are the certain eftablilhed 
rents of freeholders, and ancient copyhoiclers; 
and are fo called, btcaufe they are ajjtfed ?iT\^ 
certain; and ^*f tht-fe, the former are fre- 
quently called chief rents, " and both forts 
j»Bi. Com. 43. are indifFerently denommfJted quit rents^^ 
quieti reditus ^ becaufe thereby the tenant 
goes quit and h%t of all other ferviccs/* 

Having given this general divifion of rents, 
it remains to be obfcrved that the JifFerencc 
between them, in rcfpec^. to the mode of 
recover ing them by diitreis, is now totally 
abohfhed by the 4 G. 2. r. 28, § 5. which 
declares, that all perfons may have the like 

jedl lias for the fafegucrd and defence, not only of hi? 
goods, lands, and revenues, bur of his wife and chil- 
dren, his body, fame, and life alfo. 

And ic is 10 be oblerved, that the con^mon law of 
England is fometimes called rigUt, fometimes common ' 
right, and fometimes communis jultitia. Co. Litt. 
142 a. 

remedy 



THE LAW OF DISTRESSES. 7 

remedy by diftrefs for rents feck, rents of 
aflifc, and chief rents, as in cafe of rents re- 
ferved upon leafe. — So that now it may be 
laid down as an univerfal principle, that a 
diftrefs may be taken for any kind of rent in 
arrear. 

*^ The 4 G. 2. c. 28. /. 5. relates to fuch 
rents only as had been duly anfwered or paid 
for the fpace of three years within the fpace ' 
of twenty years before the firftdayofthat 
felTion of Parliament (lift January 1731) 
and fuch as ftiould be thereafter created, and 
therefore where cognizance was made for a Bradbury 
diftrci's under the grant of a rent -feck in ^o^^"!!'* 
1693, and the cognizance did not ftate that 
the rent had been duly anfwered or paid for 
the fpace of three years within the (pace of 
twenty years before the firft day of the fef- 
fion of 4 G. 2. the court upon demurrer to 
the plea in bar held the cognizance bad." 

And by the 11 G. a. r. 19. § t8. if any 
tenant fhall give notice of his intention to 
quit the premiffes at a time mentioned in 
fuch notice, and fliali not accordingly deli- 
ver up the poffeflion thereof at the time ; he 
fliall from thenceforth pay double rent, to 
be " levied^ fued for, and " recovered in like 
manner as the fingle rent.] 

" In an aftion upon this claufe it has been Timmins t. 
determined that a tenant holding from year ^Sllm^Jeoi 
to year under a parol leafe is within the 
words and meaning of it, and this though 
his notice is to quit at the end of the firft 
year.-' 

B4 So 
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S THE LAW OF DISTRESSES. 

iRoi. Abr. So the lord may diftrain for relief— tf/i^ 

49?*b. 1 joo'cs (^) fur file marricfy and fur faire fitz cheva^ 
i32.Latdi. lifr^ For though thefe were not annual, yet 
**^* they were parts of the feudal profits, and 

were therefore recoverable in the fame 

manner. 

But It may be neceflary to diftinguifli re- 
lief, into the relief proper and improper. 

Co.LJ^S3, The PROPER relief is the ancient relief, 

a-^Spci. Rem. ^hich was due to the lord at or before the 

ijon. I3Z. entry of the heir, or new tenant, into the 

^*^Vl*\ land. This was anciently paid in money, 

3Bulft. 3«3. / r . J' 

Run. e4it. of and was not lo properly a lervice, as a per- 
quifite ot incident to the feudal tenure. It 
arofe from this, that whilft the feud was tem- 
porary and precarious, the lords ufed upon 
the death of their tenants, and before the 
heir was admitted into the feud, to oblige 
the heir to pay a fum of money. This, 
after the feud came to be eftabliflied, and 
made perpetual, came to be part of the 
feudal profits i the tenants cafily confenting 
to it upon the cftabli(hment of the feud. 

In analogy to this, the lords, after magna 
cbarta had indulged to the tenants the li- 
cence of alienation, ufed in their grants to 
referve a fum of money on every alienation 
of their tenants; and where fuch refcrvation 
appeared in their grants, with a claufe of 
diftrcfs, the lord might refort to that remedy 
where the tenant failed to perform his part of 
the concraft. It afterwards happened that 

(a) The aids pur fairs fit% chevalier et pur faire file 
marrier, arc exprefsly aboljlhed by 12 Car. 2. c. 24. 

the 



THE LAW OF DISTRESSES. 9 

the grants in which thefe refervations ap- 
peared, were by length of time worn out or 
loft^ and then the lords prescribed in taking 
the relief. But for thefe prefcriptive reliefs, 
the lord could not diftrain, unlefs he could 
likewife prefcribe in the diftrefs. For as the 
prcfcription created the right to this impro^ 
PER relief, fo there muft be a prcfcription to 
give the remedy ; otherwife they were looked 
upon as burdens and exaftions of the lords 
upon their tenants, tending to difable them 
from appearing in the field, armed and 
equipped for the public fervice ; and for that 
reafon were faid to be againll common right : 
that is, againft the policy of the law, which 
provided for the public fafciy, before the 
private profit of the lord. And therefore. ^ 
ihey were not encouraged, nor any remedy 
cither by diftrefs, or aftion, given for them, 
unlefs the lord could fhew as e^rly a title to 
the remedy, as to the duty itfclf. 

In like manner the hcriot is of two forts; 
•the hcriot (crviec and the heriot cuftom. 

The heriot now is the best beast (a) of Sp-im. T^^m. 
the tenant, but anciently was taken out cf ^*' 
the militia apparatus. It was a device firft 
introduced to keep a conquered nation in 
fubjeflion, and to fupport the publick ftrength 

{a) A hcriot is the befl bead or ether thing due to the 
Iprd upon the death or alienation ot his tenant. 
2 Com. Dig. 405. tit. Copyhold, (K), 18. 2 B.;.ck. 
Com. 97. 

But the lord (hall have that which he choofes for the 
bed, though it be the worft. Hob. 60. 

In Tome manors it is the bed chattel* piece of 
plate, &c. l^itch. 133. 2 Black. Com. 422. 3 Bac. 
Xbr.48, 

and 
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and military furniture of the kingdom, hy 
taking on the death of the tenant his bcft ar- 
mour. Hence it became part of the fcr vices 
arifing from the tenure, and therefore to be 
diftrained for as other fervices. This, as 
the military fervice declined, was turned 
into fome thing of private prcjfit to the 
lord J and inftead of the miliiia apparatus^ he 
took the bell horfe, ox, or cow^ and 
the fame rciicdy was continued, as where 
the heriot was paid in the habiliments of 
war. 

' Bre, Afcr. tft. The rcfervation of this heriot fervice was of 

^S^||;/J,^- public militv. It was alfo for the private 
fafcty of all the tenants in the manor, that the 
habiliments of war fhould be kept amongfl: 
* thcmftives for their defence ; and therefore 
where there was no fuch tenure between the 
lord and tenants of fome particular manor, 
the tenantb by agreement confented that the 
lord^fhou'd have the bcft part of the military 
furniture. This agreement created acuftom, 
which being the law of the manor, created a 
right in the lord to feize. 

But the lord could not diftrain ; becaufe 
wherever there were any footfteps of a diftrefs, 
it wab.always fuppofed to be^jart of the feu- 
dal refervation : and the heriot cuftom arifing 
originally from the grant of the tenant, and 
not being refcrved by the lord upon his feudal 
donation, was not a fervice arifing from the 
tenure between lord and tenant ; and there- 
fore was not under the regulation of feudal 
fervices, and confequcntly not to be diftrained 
for, as fuch fervices were. 

• 2 But 
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But where fuch heriot cuftom obtains, the Ke5iw.82.i, 
property of the heriot is aftually in the lord nTriot, pu-^ 
upon the death of the tenant j becaufe the |^°|^\^'^* 
choice of the bed beaft is in the lord, and Cro/dr/iSo, 
not in the tenant. And hence it is, that the 
lord may feize the heriot cuftom wherever he 
finds it, either on the tenant's land, or off it, 
or even in the king's highway. And if it be 
eloig-ned he may have trefpafs or detinue for 
it; for the bringing the aftion determines 
the choice for that beaft, as if he had feize4 
at firft ; and whoever takes it, violates the 
property, which was veftcd in the lord by 
^e death of the tenant. But in the cafe of 
fuch eloignment the lord cannot diftrain the 
tenant, as he may for the heriot fervice j be- 
caufe the diftrefs was introduced for the reco- 
very of feudal duties, of which the heriot cuf- • 
torn is no part. 

But it hath b«en much doubted whether the Pia«<L96. 
lord might seize the heriot service; becaufe Bro!riV.*Hcrioc 
that being part of the feudal duties arifing pl 7- 
from the tenure between the lord and tenant, D^&^'t^a/Vi- 
ought to be governed by the fame regula- Moor 540. 
tions with the other fervices j and therefore §^^^1^*'^** 
where the tenant holds by a capon, or a hen, 2 L^Ttw. V367. 
iSc. the lord muft diftrain, and cannot feize 3 Mod, 131. 
as for his own property ; fo neither ought he 
to fcize for a heriot Tervice. But it now 
feems to be fettled, that the heriot fervice is 
feizable, as well as the heriot cuftom j be- 
caufe the choice of the beft beaft is in the 
lord, and therefore he only is to determine 
that choice by a feizure {a). But where the 

{a) And where the lord is intitled to feize a heriot, he 
piay feize it wherever he can find it, whether on the 
l^nd or not. 3 M^d. 231. i Show. 8 z . 

tenure 
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tenure is by the rent of a hen or a capon» 
(^c. he is to render, and therefore the lord 
can only compel him to do it by diftrefs. 
[But a fiiit heriot referved by deed, cannot 
DC taken off the manor, i Show. 8i.] 

Cfo, jac. lU. Ctdly. The fecond fort of diftrefs is for 
1 Rv,. Aiw. ^j^^3 ^j^j amerciaments in court leets. This 
iiu». t.^u ftands upon a different bottom. The former 
nV*>.45^ diftrefs only relates to private contrads be- 
tween land!o!d anct tenant ^ this diftrefs re- 
lates to tranfad^ons in a court ofjuftice, and 
is allowable eiihei for a fine impofed by the 
, fteward, or for amerciamc^nts afleffed by the 
jury on perfons guilty of nuifances ; or for any 
other crime prcfcntablc or conufable in the 
leet. 

jCofn-Dif. " In the cafe of common perfons there 

i^6, (A.) i' ought to be a cuftom alledged tor dlftrain:ng 

for fucb amerciaments, but ic'is otherwifc: ir\ 

a leet of the king." 

But for amerciaments in a court-baron, 
the lord cannot diftrain, but is put to his ac- 
tion of debt for recovery thereof. 

To undcrftand this rightly, we muft obfervc 
that court ieets were originally derived out 
of, or rather exemptions fro(Tn, the fherifPs 
torn, and therefore are courts of record, as th^ 
tofn is. 

In thofe leets, though the lord or his ftew- 
ard prefides as judge, yet the court is curia 
domini regis, and was at firft eftabliftied to 
punifh trefpaflcs and public nuifances, which 
arofc within die precinfts of the leet, as the 

torn 
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torn through the whole county. Hence it 
comes that in all things neccfliry for the fup- 
port of the jurifdiftion of the court, the judge 
was armed with the fame power with the 
judges above ; and therefore the fteward for 
any contempt in court might impofe a fine, 
and imprifon for it, as the judges above : — 
bccaufc, what is neccffary for the vindication 
of the honour of the court, the fteward is not 
obliged to go to a fuperior court to feck re- 
drcfs for. Biit for an amerciament, which is 
impofcd for a tranfgreffion out of court, of 
which the court has cognizance, there was 
no fine or imprifonment ; bt* caufe that court 
could only try leffer offences, which were 
not fineable ; the greater offences being re- 
mitted to the jufl:ices in eyre. This fine for 
contempt in court, when impofcd, being 
grounded t)n the judgment of the king's 
court of record, ^created a debt, for which 
the fteward might either imprifon, or Jevy , 
the fame on the goods and chattels of the 
debtor ; but for the amerciaments the ftew- 
ard could only distrain, and not fine and 
imprifon. 

The procefs that levies this debt, is in the ^^' skw. 
books called a dift:refs ; becaufe the lord Fbch. 125. 
might at common law impound the diftrtfs «Co.4i. b. 
until the fine was paid ; — but as the dijiringas 
or kvari for levying thofe fines and amer- ' 

ciaments iffued in the king's name; and as 
the lord may likcwife fell this diftrefs, it is 
rather to be erteemcd in the nature of an 
ixEcuTiON, than, a diftrefs, in the genuine 
fenfe of the word j - the diftrefs originally 
being no more than a pain on the tenant, and 
a pledge in the lord's hands to compel the 

tenant 
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ttfaant to perform the fervices, — and therefore 
could not be fold,— till the flat. 2 IV. ^ 
M. c. 5* 

[That a power to fell the goods diftrained 
for rent, fo neceffary to nnake the rent effec- 
tual, fhould not have been introduced at a 
more early period, is fomewhat furprizing.] 

5a.3S.4n And hence it hath been held, that the 
fteward may impofc a fine upon a man for 
refufing to be fworn a conftable, and may 
diftrain for that fine. 

Dait. Sher. So if a man oweth fuit to the flieriflf's torn^ 

^*^ and refiifeth to be fworn, or if a bailifi^of a leet 

refufeth in court to execute his office; thefe 
are all contempts to the authority of the 
court; and the fteward may impofe a fine, 
and levy it by diftrefs of the ofiender's goods. 

DaitSher. So if a man oweth fuit to the fheriff's 

^.*tit.Diftr. ^^^^y ^d doth not make his appearance, he 
^.8. / may be amerced and diftriined for the fame \ 
Awm^'X* becaufe it is a contempt to the court in re- 
»^ fufing obedience to their lawful commands. 

But qu. whether this be properly an amer- 
ciament. 

The difiference between fines and amer- 
ciaments is, that the fine was pro gravioribus 
deli{lis^ — the^amerciament pro minoribus. 

The graDtora deliSfa were puniflied either 
by the view of the judge himfelf, as fines for 
contempts done in courts, or on a view of 
nuifances j but out of court by the juftices of 

the 
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the peace^ or upon indiftment^ or other 
conviftion. 

Of fuch graviora deli^a, the fine is fct by 
the court itfelf, becaufe fuch graviora deli5fa 
ipuft be againft the king's peace, the quan- 
tity of which the court are judges of, who 
have commiflion from the king to fee that 
fuch peace be preferved. In fuch cafes, the 
jury are only judges whether the defendant 
be guilty of the fad or not j but the court is 
judge of the quantity of the fine. It is called 
a fine, becaufe it ends with the court, and is 
not to be afieered by the jury. 

In minoribus deliffis, as for not appearing 
at the court leet, or torn, the judge may 
order the jury to affeer an amerciament on 
fuch a defaulter, and iffue a dijlringas for 
levying the fame. 

"To piake this amerciament legal, it4Com-Djf. 
ought to Mifffcflcd by the court, and not by stl^lJ^V. 
the jury, and "Mfccred by the jury : for an Houghtoa 
avowry under a diftrefs for an amerciament ^* ^ ^* ** 
has been held ill, becaufe it reprefented the 
amerciament to have been made by the jury; 
and a juftification in trefpafs under fuch a ^ ^* ^^* 
diftrefs has been held ill, becaufe it did not 
Ihcw the amercianoent had been afieered." 

But it feems that at the afllzes and feflions, 
where the judges and juftices fit by an imme- 
diate commiflion from the king to keep the 
peace of' the county, the non-appearance of 
fuitors to make enquiries for breaches of the 
peace is among xht graviora deliEia j — fo that, 
there the court hath power of itfelf to irn-* 

pofe 
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V 

pofe a fine> which muft be eftreatcd into thrf 
exchequer to be levied* 

And fo where the king grants to any cor- 
poration a power to hold feffions, if fuch 
court fines for non-appearance, fuch fines 
muft be eftreated into the exchequer, and 
levied by the procefs of that court; and fuch 
corporation, though they have the grant of 
fuch fines from the crown, cannot get them 
out of the exchequer but by petition, or 
monftrans de droits 

And if inftead of fining fuch perfons, thcJ 
feflions order that they be amerced, and the 
jury affeer the amerciaments, they may be 
levied by dijlringas. 

Cfo. Ea«. 748. But court barons were inftituted for the 
private advantage of the lord, and the eafe 
of the tenants of the manor; — curia domini 
maneriiy in which the fuitors arcj^ges; and 
their amerciaments being im^rtSro only for 
the lord's advantage, and "wt not doing fuit 
to his courts, or performing the fervices due 
\ to him, fuch amerciaments are not grounded 
on the judgments of the king's courts, or 
courts of record ; and therefore only created 
a debt for the lord, to be fued for in the 
king's court, that the juftice of it might be 
there controverted ; for which reafon the 
law never allowed the lord to diftrain for 
thofe amerciaments in either of the ways 
abovemcntioned. For the lord ought not to 
have a diftrefs for them in the nature of an 
execution, becaufe that were to alter pro- 
perty without the king's writ, or the procefs 
of the king's courts* Nor was it reafonablc 

to 



:«i 



THE LAW OF DISTRESSES. 

to allow the lord to diftrain and impound for 
thcfe amerciaments, becaufe they were iet, 
among other caufes, for not doing fiiit to 
the lord's court and other fervices arifing 
from the feudal tenure, and were in nature 
of a penalty inflid:ed on the tenanr for the 
non-performarice thereof; for which the lord 
might diftrain by virtue of the feudal grant, 
and therefore ought not to diftrain for the 
amerciament too. That were in effeft to al- 
low the lord a double diftrefs for the fame 
thing;— for the fcrvice itfelf, and for the 
amerciament; which is the penalty for the 
non-performing that fervicc; which were 
vexatious, and would put the tenant too 
much in the power of the lord. 

But if the lord can prescribe in a diftrefs "00.45,*. 
for the amerciament, then the diftrefs be- ^''' ^*''- ^^^' 
comes lawful; becaufe fuch a prcfcription 
is prefumed to be founded on a grant of the 



tenants, by.flAkh they fubje£):ed themfelves 

iftrdfr^pd th 
created the dittnHl^ be worn out by length 



to the diftrdfrlAttd though the grant which 



of time, yet the continual ufage is good 
evidence of it ; and therefore the tenants muft 
fiibmit to that cuftom which their anceftors 
have put them under. 

But if the manor belongs to the crown, Cro. bu*. 
the king by his prerogative may diftrain JJ^^j^^^^ 
the tenants for amerciaments impofed in his Aimvu 
court baron, without prcfcription; becaufe 
it is of publick advantage that the king's 
treafure Ihould be coUcfted in the moft ex- 
peditious manner, 

C There 
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There is however, this diftindion to be 
obferved in fines impofed by a court leet. 
They are cither impofed by a fteward for a 
contempt to the court, — and this is abfolutcly 
ncceflary for the fupport of the authority and 
dignity of the court within the boundaries of 
its duty; — or elfe they are impofed as a pu- 
niihment for thofe crimes which are conu- 
fabJe by the court. But where by cuftom 
the leet hath jurifdidtion to impofe a fine, 
for a thing not originally within the jurif-^ 
diftion, but only acquired by cuftom, in fuch 
cafe, as that particular cuftom gave the icet 
a right to impofe the fine, fo the cuftom 
only can create the right of diftrefs. 

Vent. X05. Thus where a leet laid a cuftom for a 

Ri^iiy' townfliip to fend one to be fworn confl:able, 

Raym. 204. which uot being done, a fine was impofed, 

^'^' and a diftrefs taken for it, the diftrefs was 

held unlawftil; becaufe there the fteward of 

the leet did not prefcribe in t^diftrefs, and 

nothing elfe could warrantit * 

II Co. 44, b. So it is, pro certo let^ey which was a fum 
G^Vre/t' ^*' given by the tenants to rcimburfe the lord 
cafe. for the purchafe of the leet; and for this the 

3Uon' 178. lord cannot diftrain without a cuftom to war- 
rant the diftrefs ; becaufe this is a fum purely 
of private advantage to the lord, and in no 
fort neceflary to be paid to keep up the ju- 
rifdidlion of tlic court. 

iCo.4i»t. But for fines and amerciaments in leets, 

the lor<il .may either diftrain and fell the dif- 

. trefs, arid then the diftrefs is in nature of an 

execu- 
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execution, of the judgment of a court of re- 
cord J or clfe he may impound the diftrefs, 
and then it is replevifable. 

Here it may not be improper barely to , 

mention another Ibrt of diftrefs, which is 
the laft and great procefs in courts of judi- 
cature, to bring the defendant into court, 
and' oblige him to appear in civil cafes, in 
anions as well real as perfonal. 

This procefs is the attachment, which lies 
as well in inferior courts, not of record, as 
in fuperior courts ; and it is given when the 
defendant has been fummoned to appear and 
makes default {a). And it is not a procefs 
againft the body of the defendant, but againft 
his goods and chattels -^ for the officer at- 
taches the defendant by his horfe, his ox, or 
his cow. And where this procefs iflues out Dait.sher. 
of a court of record, there is no doubt but if |J^ g 
the defendant 'makes default, the -goods heD;cri99. 
was attached by trc forfeited, becaufe in fuch ^^' ^^ 
cafe there is a judgment of the king's court 
of record condemning the goods, which al- 
ters the property. 

And it feems that in the county court and Kiuh. 155. 
court baron, which are not courts of record, B^^ft!court 
if the defendant does not appear upon the Bar. pi. i. 

{a) An attachment is in many a£lions the flrft pro- 
cefs 3 Bl. Com. 280. 

A Dijiringas is the procefs which i/Tues, if the de- 
fendant does not appear at the return of the fummons^ 
or attachment; and it is calJed diftrefs infinite, be- 
caufe it goes till appearance. 4 Com. Dig. 448. tit. 
Procefs. (D.) 7. 

' C 2 attach- 
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attachment or diftrefs, the goods by which 
he was attached or diftrained, are likewife 
forfeited on his default. The reafon why in 
this fingle inftance the property is altered 
without the king's writ, or the judgment 
of a court of record, feems to be, for the 
more fpeedy adminiftration of juftice, which 
is of publick advantage; and the party by 
his appearance might have prevented the 
forfeiture. 

And here we may likewife obfcrve, that 
where the plaintiff recovers in the county 
court, or court- baron, the execution is only 
BY DISTRESS ; that is, there iflues a precept 
to the officer of the court to take the goods 
of the defendant, and keep them in pound, 
until the defendant fatisfy the plaintiff his 
debt. The reafon is, becaufe thefc are 
NOT courts of record ; being held only in 
the lord's or fhe/ifF's name^ and therefore 
all the procefs run in their mmes and not 
in the king's, and withqut the king's writ 
no property can be altcttd. So that the 
execution in thefe inferior courts, only feizcs 
and DETAINS the defendant's goods until he 
makes the plaintiff fatisfaftion for his debt. 
We find therefore in the Regifler, the king's 
writ d^ epcecutione judicii of thefe inferior 
judgments, and by virtue of that they nrtay 
levy the plaintiff's debt as if he had reco- 
vered it in a court of record. 

In the lord's court, if the defendant does 

♦ not appear to do juftice to the complainant 

on the fummons, on tb6 next procefs he 

ought to give pledges, or caution for his^ 

appear- 
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Uppearance; and therefore upon the attach- 
ment they may return him attached per 
flegiosi and then if he don't appear, his 
pledges (hall be amerced ; for which amer- 
ciament the lord may have his a£tiop of 
debt. If the defendant cannot find pledges, 
the attachment is per vadios j and fmce the 
lord would have had the amerciament if 
the defendant had been attached, by pledges, 
and had not appeared, therefore if he be 
attached per vadios^ and do not appear, the 
vadii are forfeited ; for the vadii come inftead 
of the plegii^ and therefore are hypothecated 
for his appearance in judgment of law. And 
by confcquence, if he doth not appear to 
perform the condition of fuch pignoration, 
the vadii are forfeited; and therefore the 
defendant, wher^ he is attached per vadios^ 
may before the day of his appearance re- 
plevy the vadioSj and put in pledges who 
are anfwerable for his appearance, and if he 
makes default are amerced. 

But if there be a levari facias for a debt 
recovered in the lord's court, there the goods 
are not forfeited on the rieturn; becaufc 
after judgment he hath no day to appear j 
and therefore there can be no forfeiture arif- 
ing to the lord nor the party : inafmuch as 
he was not bound by his fealty to do any 
fuch aft to the party recovering, and confe- 
quently here the lord only feizes the chattels 
of his tenant to make him pay his debts. 
But the plaintiff muft apply to the king's 
court to have the property altered by a writ 
de executione jtidiciiy and fo hath a compleat 
remedy for his demand. 

C 3 But 
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But if the vadii were not to be forfeited on 
mefne proccfs, the tenant would let fuch 
goods lie till at his leifure he could come in 
to conteft the debt, which would tend to the 
delay of juftice* 

And here, note by the way, that the lord's 
diftrefs for rent is in nature of a prerogative 
procefs, to take the goods and chattels of 
his debtor in the firft inftance without any 
fummons j but at the next court day fuch 
diftrefs is not forfeited to the lord, if not re- 
plevied J becaufe then he would judge of for- 
feitures in his own caufe. 

But if the tenant was aggrieved he muft 
apply to the king who is the lord para- 
. mount; and the complaint is, that he was 
.diftraincd contra varies £s? plegios ; that is, 
when he was ready to give good fecurity to 
conteft the lord's debt ; — and therefore the 
judgment in replevin is of return irreple- 
vifable; that is, that the lord has a juft 
caufe to detain,— that fuch prerogative of 
the lord's fhould take place till the debt be 
fatisfied. 

3dly. A third cafe where a diftrefs lies is, 
for toll in a fair or market. 

Ro. Abr. 666. . A^id here the law is clear, that where a 
Hob!"i87?" lord hath a fair or market by prefcription, 
and hath ufed to take toll of cattle fold, if 
fuch toll be not paid, the lord may feize any 
of the cattle fo fold, and detain them till fa- 
' tisfadion be made him for the toll. For the 

prefcription is built on a grant of the king, 

which 
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which by length of time is fuppofed to be 
worn out; and chat grant was originally made 
for publick utility; fairs and markets being 
inftitutcd for the more convenient fupplying 
the fubjed with the neceflaries and conveni- 
ences of life. And therefore every fubjedt that 
buys there, may very reafonably be charged 
for that conveniency with a moderate toll j 
and the lord hath the advantage of the toll, 
as a compenfation for the mifchief done to 
his foil by the beafts fold. And as the lord , : 

might have diftrained the beads for damage 
feafanty if he had not fuch fair, fo he may 
diftrain for the toll, which is in nature of a 
compenfation for that damage (^). Hence 
it (hould feem reafonable, that where the 
far or market fubfifts merely by grant from 
the crown, — as where the fair is newly creat- 
ed by grant, —and toll thereby given to the 
grantee, that he may diftrain for fuch toU^. 
for qui ftntit commodum f entire debet £5? onus-^ 
and an aftion of debt would be no remedy^ 
But THIS diflrefs is only a pledge to be 
PETAINEO till fatisfadion made, and doth 
not feem to be within the ftatute to be fold. 

"But the owner of the foil on which a wigi^e^^y. 
market is held cannot diftrain goods as da^ Rayml^'iss^. 

{a) But it is not to be fuppofed from hence, that the 
perfon intitled to toll is always the owner of, or in- 
titled to the foil, for the toll may belong to one man, 
while the foil belongs to another, and if a fair or mar- 
ket with toll therein is grarjted in Borough Engltfi land, 
the heir at common law (hall have the fair or market, 
and the toll, and the heir by the cullom the foil. Moo^ 
474. I (f^i!/. 1 15. The only compenfations which the 
owner of the foil, as fuch, is entitled to, arife fixHn 
ficcagt and Stfillagf, ib» 

C 4 fnage 
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mage feajanty which arc laid down there for 
fale, tho' the owner of them has not paid him 
any recompcncc for laying them there.** 

S^d^rcowp. " ^^^ ^^" ^ diftrefs be taken for goods 
^6i. ' , * fraudulently fold out of a maiket to avoid 
the toll : —As where a corporation claimed 
toll of all corn brought into the borough for 
fale on a market day with power of diftrefs; 
and A. on a market day fold an inhabitant 
a quantity of corn, which lay ten miles off, 
by fample, and on a fubfequent market 
day fent it through the borough to the 
rendee's mill ; and the toll gatherer followed 
the waggon to the mill, and there feized the 
toll. On an action of trefpafs brought againft 
him, the Court held the cafe not within the 
corporation's claim, that extending to fuch 
corn only as was brought into the borough 
for fale in futtiro^ and the corn itfelf in 
queftion, when brought into the borough, 
being aftually fold : though the Court inti- 
. mated that if the fraud could be made ap- 
pear, the remedy would be a fpecial adtion 
on the cafe." 

pr.&sttid. 4thly. If a townfhip be amerced, and they 

i ,2. cap. 9. j^y confent affcfs a certain fum on every in- 
habitant for the raifing thereof, and like- 
wife agree that if it be not paid by fuch a 
day, that certain perfons appointed for that 
purpofe by the townlhip (hall diftrain for the 
fum afleffed on eath inhabitant;— this is a 
lawful diftrefs s becaufe confented and fub- 
mitted to by the agreement of thofe perfons 
who are to pay the tax. It is the more 
reafonable, becaufe the raifing the tax in 

that 
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that manner is for the eafc of the inhabi- 
tants ; in regard the publick officer muft 
otherwife levy and collcft the amercia- 
ments. 

5thly. A penalty inflifted for a breach of s ^0.64. m. 
a by-law may be levied by diftrefs; but this Ro^'^tAts. 
only in cafe where fuch remedy is appointed Dyer 3*1. pi. 
for recovery thereof by the power that made ^^' 
the by-law, and at the time the by-law was 
made ; — becaufe the by-law only binds the 
members of that community who make the 
law, and therefore the affent of every mem- 
ber is prefumed in the inftitution of that law; 
and confequently the penalty may be reco- 
vered by diftrefs where the parties themfelves 
have agreed to that remedy. But unlefs 
the diftrefs be expressly provided for by 
the corporation, the penalty can be reco- 
vered only by aftion of debt (a). The fub- 
jeft cannot be imprifoned for the breach of 
any by-law, though it be fo exprefsly or- 
dained by the power that made the by-law, 
becaufe fuch imprifonments are againft Magna 
Cbartay and therefore the by-law appointing 
it is fo far void, as being againft the law of 
the land. 

But where the corporation can prefcribe 
in the diftrefs, they may lawfully diftrain for 
the penalty; becaufe the prefcriptive right is 
grounded on a by-law originally appointing 
that remedy for recovery of the penalty, and 

{a) Andtho' a by-law may authorize a diftrefs to xn- 
force payment of the penalty, yet it cannot authorize 
the fale of foch diftrefs. Ld.Raym. 92. i Wilf. 237* 
Latw. 1320. 5 Co. 64. a. j Ventr. 282. 

therefore 
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therefore is good; though the by-law on 
which it is grounded be by length of time 
worn out or loft. , 

Fieta loi. 6thly. A man may diftrain beafts damage 

Bro^tiuDiftr. ^^afant. This, according to f/^/^, is grounded 
on a particular cuftom of the realm. Si di- 
cere poterit captor^ fays he, quod jujle cepit 
averia quia invenit ilia in terra Judy fc? Jecun^ 
dum confuetudinem regni imparcavit ilia, donee 
damnum Juum fuerit emandatum. But from 
whence this notion was borrowed, or when- 
ever it was introduced, it is highly reafon- 
alple that the owner of the land (hould defend 
himfelf from injury by driving out the beafts, 
and likewife by detaining the thing that did 
the injury, in a public pound, till compen- 
fation be made for the trefpafs; for other- 
wife he might never find the perfon whofe 
beafts committed the trefpafs. 

3o]E. 3. 17. [A commoner may juftify the taking of a 

STRANGEP^'s Cattle, damage feaf ant y upon the 
common. And this was admitted in a late 

4 Burr. 2426. cafe, whcrc the queftion upon an avowry for 
damage feajanty was, *^ Whether one com- 
** moner can diftrain another commoner'^ 
" cattle, with which he has overcharged the 
** common beyond his ftinted number of cat- 
*' tlej" and in that cafe it was determined, 
that SUCH a right to diftrain turns upon this 
diftinftion — That wherever there is a colour 
of right for putting in the cattle, a com- 
moner cannot diftrain ; becaufe in fuch a cafe 
it would be judging for himfelf; and that in 
a queftion which depends upon a more com- 
petent enquiry, by aflife, by a writ of ad- 

meafurement, 
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meafilrcment, or by an aftion on the cafe 
for furcharging the common (^). But where 
the cattle are put upon the common with- 
out ANY COLOUR Or prctcncc of right, there 
the commoner may diftrain them ; and upon 
that ground he may diftrain the cattle of a 
ftranger.] 

• *^ And It has been determined in a late whitcmanv. 
cafe that one commoner may diftrain the cat- ^'^t »«•>". 
tie of another commoner, where there is a ' 
covenant not to put on their cattle but at 
.ftated times, if either breaks that agreement." 

" Thus where A. being poflcfled of a quan- 
tity of land in a common field, and having a 
right of common over the whole field, and 
B. having alfo a right of common over the 
whole field, entered into an agreement for 
their mutual advantage and convenience, not 
to cxcercife their refpeftive rights for a cer- 
tain term of years, and each party covenant- 
ed to that effefti the Court held that A. 
might diftrain iB's cattle damage feajant for 
coming upon his land dojring the term.*' 

" And where the lord may put cattle upon Burr. 4430. 
the common, a commoner cannot diftrain his white, 
cattle, tho* he furcharg^s, unlefs at times in s via. 35- 

(a) And a commoner who has himfelf furchargfd, 
m^y neverthelefs maintain this adiion againfl another 
commoner for furcharging the common. Hobfon 'v. 
Todd. 4 Term Rep. 71. 

But if a commoner turns fupem'umerary catile on the 
common by the licence of the lord, another commoner 
cannot maintain an a6lion on the cafe againil him for 
furcharging, becaufe he is not the wrong-doer. 4 Term 
Rep. 73. Barr. 24? 8. 

which 
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which by the cuftom the common ought tc 
lie frefli, and then the Court feemcd to think 
Yeiv. 149. a cuftom and ufage todo it ought to be al- 
Icdged." 

Cto. Lit. 161. [But if a man come to diftrain, and fe« 
12 Mod. 661. ^j^^ beafts on his ground, and the owne: 
chafe them out before the diftrefs be taken 
though it be of purpofe to prevent the 'dif 
trefs, yet the owner of the foil cannot dif 
train them j and if he doth, the owner o 
the cattle may refcue them ; for the beaft 
muft be damage feajant at the time of th 
diftrefs.] 

Bun.N.P. 6x. «« And if they were damage feajant yefter 
sthciht. ^^y^ ^^^ again to-day, they can only be dil 

trained for the damage they are doing whe; 

they are diftrained.'* 

»2 Mod. 660* [And if many cattle are doing damage, 
man cannot take one of them, as a diftrei 
for the whole damage \ but he may dittrai 
one of them, for its own damage, and brin 
an aftion of trcfpafs for the damage done b 
the reft.] 

IL " Who in refpcft of his eftate or ir 
' tcreft may diftrain.'* 

Utt. f*ii4. «< If a perfon feifed in fee grants out a le; 

iceT*^ '* fcr eftate, faving the reverfion to himfel 
with a refervation of rent, or other fervice 
the law gives him, without any exprefs pre 
vifion, remedy for fuch rent or fcrviccs h 
diftrefs;* 
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" But for a rent which iflues out of an incor- ^*»- ^'^ 47- 
poreal inheritance, the reverfioner cannot « R^^kbr, io6. 
diftrain ; as if I have a right of common in 
another man's foil, and I, grant it to yf. re- 
ferving rent, if the rent be behind I cannot 
diftrain the beafts of y/. becaufe that the right 
of common, which every man has, runs 
through the whole common." 

'* But Lord C^it^ confines this rule to com- 4NcwAi»r. 
mon pcrfons, becaufe the king may refcrve co^ihtfiy, a. 
rent out of an incorporeal inheritance, the Hargr. n, i. 
reafon of which is, that he by his prerogative 
can diftrain on all the lands of his leffee." 

" So a man cannot diftrain for a rent iffuing Cro. jtc m. 
out of tithes, becaufe there is no place where '^^* 
Ac diftrefs can be taken." 

•' A perfon who has not the reverfion, can- % Bac. Ahx^ 
not diftrain of common right, but he may '^^• 
referve to himfelf a power of diftraining, or 
the refervation may be good to bind the 
leflee by way of contraft, for the perform- 
ance whereof the lelTor (hall have an aftion 
of debt." 

" Thus if the aflignee of a term furrenders to Smith t. M«p. 
the original leflbr, tho- he refervcs a grofs rIp!""^'//^™ 
annual payment, he cannot diftrain for that, 
or for the original rents, for he has no privity 
ofcftate.'* 

" So if a leffee for years affigns his term ren- » l«v: ^• 
dering rent, he cannot diftrain for it without c^perVc^e, 
a particular claufe for that purpofe, becaufe 2^11^^.575- 
hc has no revcrfionary intcrcft i the only rer- 

mcdy 

3 
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mcdy the aflSgrior has, is by an aftion on his 
contraft." 

jTairfax v. Gray, " But if an annuity is granted out of an eftate, 
* *^* ' and the grantor to fecure the payn>ent vefts 
the eftate in truftees for a term to the ufe of 
the annuitant, and fubjeft thereto continues 
in pofTelTion, the annuitant may diftrain for 
the arrears, for fuppofing the term to have 
vefted the legal poffeflion in him, the grantor 
is to be confidered as his under-tenant upon 
whom he might, without any claufe for that 
purpofe, diftrain at common law." 

Shfp. Touch. €t jf ^ j^^j^ devifes a rent out of his land and 

. ***^^" charges the land with a diftrefs, the devifce 

may make ufe of that remedy and diftrain for 

^he rent; but unlefs the power is given him 

by the will, he may not diftrain for it." 

P>. Utz. i69.b. «« For a rent granted for equality of partition 
by one coparcener to another, or for a rent 
granted to a widow out of lands whereof he 
is dowable in lieu of dower, or for a rent 
granted in lieu of lands upon an exchange, 
the grantee may diftrain without any pro- 
vifion of the parties, though he has no re- 
verfion, the law giving a diftrefs in thefe 
cafes, left the grantee fliould be without 
remedy." 

Ognars cafe " If a man feifcd in fee or for life of a rent 

2Vaugh.4o. eharge, after arrearages incur, grants over 

the rent to another, he cannot diftrain for 

thefe arrearages, becaufe they are by the 

grant divided from the freehold of the 



i-cnt." 
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" A mortgagee after giving notice of the ^°^^* ^i^^^^f" 
mortgage to the tenant in poflcflion under a Tts!' ^ ' 
Jcafe prior to the mortgage may diftrain 
for the rent in arrear at the time of the 
notice^ (although he was not in the adual 
feifin of the premifcs or in the receipt of the 
rents and profits at the time it became due,) 
as well as for rent which may accrue after 
fuch notice, the legal title to the rent being 
in the mortgagee/' 

" So if aperfon enters upon certain premifes 
fubjedt to the approbation of the landlord, 
who afterwards does not approve, but upon 
an agreement that the tenant will pay an ad- 
vanced rent as well for the time he had been 
in poffeflion, as for the future, the landlord 
was willing to let him continue in poflcflion ; ^ 
in fuch cafe the landlord may diftrain for 
the advanced rent accrued before the agree- 
ment as well as for what accrues afterwards, 
fuch agreement giving him the fame power 
by relation, to his tenant's firft entry into mcLciAv. 
poflefl[ion, as it did to recover his rent in T«tc, Co^p- 
future." 7^'^* 

*' A receiver appointed by the Court of, Atk.750. 
Chancery might diftrain for rent, where he p»«^ cT'^cT 
he fees it neceflary, and need not apply I7. Hughes v. ' 
firft to that court for a particular order for Hughe., 
that purpofe ; becaufe as that court never 
makes an immediate order, but appoints a 
future day for a tenant to pay, it -might be 
an injury to fhe eftate tp wait till that time, 
as it would give the tenant an opportunity 
of conveying his goods off^ the premifcs in , 

the njcan time." 

. 2 "But 
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** But if there is any doubt who has the 
legal right to the rent, then the rcceivcj 
ihould make an application to that court foi 
an order, as he muft diftrain in the name ol 
the peribn who has that right/' 

bS!S1^*^^t "One tenant in common may diftrain foi 

iup.a46. *"" his (hare of the rent upon a terretcnant holdt 
ing under him and another tenant in com- 
mon, if the terreteriant pays the whole rent 
to the other, after notice not to pay it in 
that manner/' 

c^^M**^* " "^ ^^^ "^^y diftrain cattle without any 
Eli,.' ' *^ cxprefs authority, and if he obtains the af- 
fent of the perfon in whofe right he did dif- 
train, his aflent will be as effedtual as his 
command could have been ; for fuch alTent 
(hall have relation unto the time of the dif- 
trefs taken/* 

" By the common law executors oradmini- 
ftrators of a man feifed of a rent fervice, 
rent- charge, rent- feck, or fee farm, in fee 
fimple or fee tail, could not diftrain for 
the arrearages incurred in the life-time of 
the owher of fuch rents, it was therefore enadt- 
ed by 32 Hen. 8. c. 37, /I i. That the ex- 
ecutors and adminiftrators of tenants in fee, 
fee tail, or for life, or rent fervices, rent 
charges, rent-feck and fee farms, may dif- 
train upon the lands chargeable, fo long as 
they remain in the poffcflion of the tenant 
who ought to have paid ; or of any other 
perfon claiming under him by purchafe, gift 
or defcent. Se£l. 3. gives the like remedy to 
huftjands entitled in right of their wives after 

the 
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tJic deaths of their wives. Se£l. 4. gives 
the like remedy to tenants fur auter vie after 
the death of the r^«r ^//^ w/* 

"Lord Cokehy^ that the preamble concern- \ ^^' ^*y»- 
ing the executors and adminiftrators of tenant 
for life is to be intended of tenant pur auter vie, 
(0 long as cfjiui que vie lives : however, in 
Hook V. Bell it w^s adjudged that this ftatute 
being remedial, extends to the executors of 
all tenants for life, as well to thofe executors 
who before the ftatutje were entitled to an 
aSion of debt, as to thofe executors who t^o. Lituiei. 
had no remedy whatever 5 and Mr. Hargrave **• ^' '• *5 £^- 
in a note adds, that ever fince this cafe he 
apprehends the law to have been taken ac- 
cordingly." 

" But in a cafe where a tenant for life of a Buii. ni. Pri. 
rent-chargc confcflfcd a judgment, 'which was sE**. 56. 
extended by eltgii, and the tenant for life 
dying, theconufee diftrained, and in replevin 
avowed for the arrears incurred in the life of 
the tenant for life r upon demurrer the dif- 
trcfswas holdcn to be bad, and not warranted 
by the ftatute ; firft, becaufe the cafe of 
the conufec is not enumerated in it; fecond- 
ly, becaufe he comes in in the pofiy and notun- 
der the tenant for life." 

^Neither is the executor of a grantee of a Buii. m, pri. 
rent charge for divers years, if he fo long ^ ^**' 57- 
live, within the ftatute," 

"It has alfo been held that this ftatute does Vdv. i^^. 
not extend to copy-hold rents, but only to 
rcots out of free land," 

«' Lord 
D 
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Bull. Ni. Pri. ^'Kird Coke fays if a man makes a leafc 1 

5 Ed. life, or a gift in tail, referving rent, this is 

rent-fervice within the ftatute, from, when 

It may be inferred, that he thought that 

rent refervcd upon a leafe for years was n 

within it, and I apprehend that it i^ not, f 

the landlord is not tenant in fee, fee-tail, 

for life of fuch a rent ; and it is the exec 

tors of fuch tenants only who arc mention 

poweiv.Kii- in the aft. However in trefpafs, where 

minfteV,^'^^" appeared the defendant had diftrained t 

M.zsG.a. plantifPs goods for rent due to his teftat 

upon a leafe for years. Lord Chief Jufticc 1 

held it to be within the ftatute, and the d 

fendant obtained a verdift." 



III. What things are diftrainable. 

Jri.^**^'^'' Thediftrefs ai is already obferved, w 
anciently no more than a pledge in ti 
hands of the lord, to compel the tenant 
pay the fervice, or perform the duty, f 
which.it was taken j and therefore at con 
mon law could not be fold, but like a 
other pawns or pledges was to be reftorc 
to the owner when the fervice or duty wj 
performed. 

The nature then of contrafting by pawi 

or pledges being, that upon payment 

the money for fecurity whereof they we 

given, the pawn or pledge ought to be r 

ftored to the owner in the fame plight ar 

Roi. Abr. 666. coftdition it was delivered ; it follows, th 

('^)p^-4- , MONEY cannot be diftrained, except it i 

xo9r* "^^ in a bag ; for then the knowledge of tl 

3 ba 
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hag, cfpecially if it be fcalcd, fumcicntly 
icoires the feveral pieces of money therein, 
fo as the fame individual pieces may be 
rcftored on redemption of the pledge. — 

[So milk, fruit, &c. cannot be di« 

ftrained.] 

So flieavcs of corn, at common law, could ' Jon«i97. 
not be taken as pledges for rent ; becaufe pdSard.^' 
all pledges .were to be returned in the fame Ro.Abr.666, 
plight and condition as they were in siZ*44o. 
when taken ; but thefe fhed and fcatter 
the grain by being removed, and confe- 
qucndy cannot be reftored in the fame 
condition upon the redemption. For the 
6mc reafon, corn or hay, in a cock or barn, 
could not be diftrained at the common law. 
Yet, at common law, corn or hay in a cart 
might have been diftrained, together with 
the cart itfclf; becaufe then the plerfgc 
oiight have been removed without damage 
to the owner, and might likewife have been 
reftored in the fame condition it was in 
when taken, the whole being removed with 
the cart.— But ihis law was found incon* . 
venientto landlords, and too great an en- 
couragement to tenants to withhold their 
rent ; and therefore it is provided by Stat^ 
1 FT. 3. c, $. that it fhall be lawful for 
any, having arrcar of rent, to feize and 
fccurc any {heaves or cocks of corn, or corn 
bofc or in the ftraw, or hay lying in any 
barn or granary, or upon any hovel, ftack 
or rick, or otherwife, upon any part of 
the land charged with fuch rent, and tq 
lock up or, detain the fame in the place 

where 
D 2 
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where It fhall be found, in the nature of a 
diftrefs, until the faoic (hall be replevied, 
or fold. 

[And by the ii G. 2. ^.19. § 8* The 
landlord may take and feizc corn, grafs, 
hops, roots, fruits, pulfe, or other produce 
CROWING, as a diftrefs j and the fame may 
cut, gather, make, cure, carry, and lay up 
when ripe, in the barns or other proper 
place on the premifcs ;- and if there (hall be 
. no barn or proper place on thb premises, 
then in any other barn or proper place 
which he (hall procure, so near as may 
BE to the premifcs ; the appraifcment 
whereof (hall be taken when cut, gathered, 
cured, and made, and not before ; provided 
that notice of the place where fuch diftrcfs 
fhall be lodged, (hall, in one week after 
the lodging thereof, be given to the tenant, 
or left at the laft place of Jiis abode ; and 
that if the tenant (hall pay or tender the 
arrears of rent. and cofts of the diftrcfs,' 
before the corn, &c. (hall be cut, the di- 
ftrefs (hall ceafe, and the corn, &c. be de- 
livered, up.] 

Co.^Lit. 47, 2dly. Tools and utenfils of a man's trade 

2inft?i3*z. cannot be diftrained while there is any other 
5^5- diftrefs on the premifes, or even then whilq 

they are in aftual ufe ; becaufe this would 
tend to the ruin of particular tenants, by- 
taking away the very means of their lupport 
and prefervation, and would confequently be 
of public inconvenience ; and therefore the* 
ax of a carpenter, the books of a fcholar, 
and the like, are not diftrainable while any 

other 
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other diftrcfs can be had^ " or "Ju'bile they are 
in aHual u/e.*^ 



CC ' 



Thus in trover for three tape looms, Gorton v. 
where upon a cafe refcrved it appear- ^*|^^,Uj"r,p^ 
cd that the looms were diftrained for rent, 565. 
becaufc there was no other fufficient diftrefs 
upon the premifes, the court of B. R. held 
the diftrcfs good, as it did not appear that 
the looms were in aftual ufe at the time they 
were taken/* 

"But where trover was brought for a (lock- simpfonv. 
ing loom, which had been diftrained for JJ^^,7^* ,^ 
rent, and it appeared that an apprentice was cit'.4Terin * 
ufing the loom at the time it was taken, the ^^^' ^^^' 
Court held that it could not legally be taken 
while the apprentice was ufing it," 

But left this rule (hould be carried fo far as 
to privilege the fheep of the tenant, and his 
beaftsqf the plough (they being the materials 
ofhufbandry, to plough and manure the land), 
and by that means the landlord be totally 
difappointed of the rents, — this matter hath 
been fettled by the Jlaf. de difiriBione Jcacc- 51 Hen 3, 
orn\ which enadls that no man (hall be ^^'^* 
diftrained by the beafts of his plough or 
his fheep, cither by the king or any other, 
>vhile there is another fufficient diftrefs («) ^ 

(«) In an aftion on this ftatute it is not necefTary to 
ftcw that there was a fufficient ciiflrels, prater, *&c. 
boi it mod come on th« other part, viz. to plead that 
taere was not a fufficient diftrefs prater^ kc. Dyer 312. 
54. 348. It muft be intended there was catile fuffi- 
cnt at the time of the diftrefs, and it is not material ' 

what was before or after. 2 Inft. 133. 2 Bac. Abr. 109, 

unlefs 
D3 
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unlefs for damage feafant, in which cai 
the thing that does the trefpafs muil male 
compenfation, 

3 stik. 136. [And the rule of the common law whic 

P^- 4- exempts utenfils, tools, inftruments of hu 

bandry, &c. from diftrefs, hath been a( 

judged to hold only as to diftreffes f< 

RENT, ARREAR, AMERCIAMENTS, &C. ar 

obf!onStl' ^^^ ^^ ^^^^^ where a diftrcfs is given ! 
22Car.a. c. I. the nature of an execution, by any part 

m.^ Comyns tit. Cular ftatUtC J aS for POORS RATES, & 

Diftrcfs letter c. Xhe fame dodlrine hath been extended 1 
Chambers, avena caruca^ by a lubfequent cafe : 
1 Bur, 579.'* which one of the queftions was ^* wh 
*' ther averia caruca may be taken as 
" diftrefs for the poors rates, where thei 
" are other diftrainable goods fufficient. 
— As to this it was decided, that a feizui 
under the 43 of Eliz. and fuch like a6 
of parliament, is but partly analogous t 
the common law diftrefs, as being repl< 
vifiible, &c, but is much more analogoi 
to the common law execution by fit, 
faciasy where the furplus after fale (hall I 
returned. And though it was admittc 
that in the old common law diftrefle 
which were in nature of a nomine pa% 
to compel payment, it would have bee 
abfurd to fuffer the implements, by whic 
a man gained his livelihood, to be hold( 
as a pledge, becaufe that would have bee 
taking from him the only means he hs 
of being able to difcharge the debt ; y( 
it was determined, that this reafon do( 
not hold where the things difti-ained ma 

t 
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be immediately fold by way of fatisfac- 
tioDj which though called a diftrefs, 'yet 
really is, in this refpcft, an execution j and 
in cafes of execution, averia caruc^e may 
be diftrained, although there be other 
fufficient diftrefs. On this ground there- 
fore, the court were unanimoufly of opi- 
nion, that there was no objeftion to the 
diftrefs from the averia caruc^e being taken : 
inafmuch as they were diftrainable under 
the 43 of Eliz. and fuch like ads of parlia- 
ment.] 

" ^dly. The general rule of law is ** thiat aTcnn 
" every thing upon the premifes i$ liable to ^«p-^^'- 
" the landlord's diftrefs for rent whether ^ 
^' they ' arc the efFefts of a tenant or a ftran- * 
** ger, becaufe of the lien the landlord has 
** on them in refpect of the place where 
" the goods arc found, and not in refpeft 
" of the perfon to whom they belong." 
But this rule has many exceptions in favor 
of trade to proredt the goods of third per- 
fons which happen to be iipon the tenant's 
premifes in the way of his trade; there- c^Lit.47. 
fore things fent to public places of trade, ^ "'* '^^** 
as cloth in a taylor's ftiop, yarn in a wea- 
ver's, a horfe in a fmith's, and the like, 
are not diftrainable $ for it is of publick 
utility that the (hops of traders Ihould be . 
privileged from the lord's diftrefs for his 
rent ; for otherwifc no man could fupply 
himfelf with the neceffaries of life, with- 
out the danger of iofing them for another's 
debt, and therefore the landlord cannot 
difcrain thcfc things for the rent of the 
Ihop. 

[But 
D 4 
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THE LAW OF DISTRESSES. • 

[But it has been adjudged, that ther© 
is no fuch reftriftion, where the diftre/s 
is for a perfonal duty, as for tolL 

So the cattle and goods of a gucft arc 
not diftrainable at an inn ; for an inn is 
publici juris j and every man has a right to 
put up at it. Indeed it has formerly been 
qucftioncd, whether a man could ere£l an 
inn at his own pleafurc : at lead, it appears 
that common inns arc fo much devoted to 
the public fcrvice, that their owners arc 
obliged to receive all guefts and horfcs that 
come to them for reception.] 

** But the cattle or goods muft be aftually 
within the premifcs of the inn' itfelf, to 
be exempted from diftrefs, and not in any 
place the tenant may have removed them 
to, for his convenience J as' where a race-horfc 
was diftraincd for renif at a ftable half a mile, 
diftant from the inn, the ftable being no part of 
the inn, the diftrefs was determined to be a, 
good one, and that the plaintiff had no re- 
medy but againft the innkeeper." 

[And the privilege which exempts cattle 
and gqods from being diftrained at an 'inn 
arifes from this circumftance, that they are 
there by authority of law.] 

"This privilege, it fcems, extends only 
to temporary guefts^ as a perfon who hires 
an unfurnilhcd room in an inn, by fuch 
hiring becomes an under-tenant, and any 
furniture he may have brought into fuch 
room muft be liable to the landlord's di-. 
flr^fs, he not being within the fpirit of the 

privi- 
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privilege, which is allowed merely for pub- 
lic convenience." 

[In a modern cafe, the queftion was 3Bur. X49«^ 
" whether a gentleman's charioc, which 
" flood in a coach-houfe belonging to 
" a common livery stable keeper, was 
" diftrainable for rent due to the landlord 
" from the livery flable keeper, for this 
" coach-houfe, which (together wirh the 
^^ ftables, &c.) he rented of the landlord, 
" who diftraincd it," For the plaintiff, it 
was argued that the chariot was not diftrain-. 
able, under a iuppofed analogy between 
a livery liable and a common public inn ; 
and from the principle of general utilii^y and 
convenience to the community. On the 
other hand, it was infifted for the defend- 
ant that a livery ftablc keeper differs widely 
from an inn-keeper -, ina/much as the former 
is not liable to the fame inconveniencies as 
the latter, and therefore ought not to enjoy 
the fame privileges ; and that if a livery 
ftablc keeper has no fuch privilege him- 
fdf, it mud of courfe follow that none can 
be claimed under hin). As to the principle 
of utility and convenience, it was urged, 
thatther^c was no neceflity for a gentleman, 
to fet up his chariot at a livery ftable : and 
that the inconvenience would be much greater 
on the fide of the landlord, if he fiiould 
be debarred of his legal right, to diftrain 
goods found upon his premifes, for rent 
^n arrcar, than any that could a rife from 
. allowing him this eflablifhed fecurity for 
bis rent in the cafe of a perfon who ap- 
pears to he no more than an ordinary under- 
tenant, and without any rcafonable pre- 
tence 
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tcncc of exemption from the general law oi 
diftrefles. Lord Mansfield and the other 
judges prefent, faw this qucftion in fuch a 
light, v^ith regard to the confequences of 
it, and the inconvenience that might at- 
tend it, even to the landlords, owners 
and keepers of livery ftables, as well as 
to gentlemen who ufed them, (in cafe 
this diftrefs fhould be folemnly adjudged 
a good one,) that they intimated to the 
avowant, who happened to be perfonally 
prefent, that it might be well worth his while 
to confider, whether it would be for his 
own intereft to wi(h " that judgment ftiould 
" be formally pronounced for him/* Ac- 
cordingly, there was no judgment given. 
But (adds the reporter) it feems extrcjmeljr 
clear, ** that the chariot was liable to the di- 
** ftrefs, and that there was not a fliadow of 
" legal claim for an exemption."] 

I. c. Bi. 485. « In a different report of this cafe it ap- 
pears that the avowant did move for judg- 
ment three terms after, and that the Court 
gave judgment for him, upon the ground of its 
being part of the profits of the premifes, and 
they faid that that circumflancc diftin- 
guiflied it from the cafe of goods fent to be 
manufaftured." 

Cro.i:iiz. j^ s^ 2i clothier put wool to B. a fpinner 

Sit^v.Vur- to fpin, and afterwards J. S. comes with a 
^y' horfe to bring back the yarn j but B. having 

no weights in his own houfe to weigh it 
y, S. took -his horfe and went with B. tc 
the houfe of C. to get the yarn weighed : 
and C.'s landlord, while the yarn was weigh- 
ing, came and diftraincd the yarn and the 

horfe 
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horfeof J. S. for CJs rent. But the di- 
ftrcfs was held unlawful, becaufe if the yarn 
had been weighed either in 5/s houfe, or 
in a public weigh-houfe, it had been un- 
qucftiobably privileged, for the encourage- 
ment of trade. So in this cafe the defign 
of bringing the horfe and yarn into the 
houfe of C. being only in the way of trade, 
that defign fecures them from a diftrefs in 
the houfe of C. — as much as if they were 

in a public weigh-houfe. As a horfc 

that brings corn to a market, and is put 
into a private yard while the corn is felling, 
cannot be diftrained ; becaufe the bringing 
of the horfe there is in the way of trade, and 
eonfequently public benefit. 

'^ So goods put into the hands of a private ciibottm 
pcrfon who undertakes to carry all perfons' ^ S*'^' 
goods indifferently are privileged whilft in his '^^ 
po^effion; thus in an adion of trover, upon 
afpccial verdidt the cafe was, that the plain- 
tiff delivered his goods to i?. who was not a 
common carrier, but who frequently brought 
things to Londofiy and on his return took 
fuch gQods as he could get to carry back in 
his waggon into the country, for a reafonable 
hire : when he arrived at home, he put his 
^^on, with the plantifPs g9ods therein into 
his barn where he left it two nights and a 
day , and then the landlord came and dif- 
trained the plantiflPs goods which were in 
the waggon, for rent due for the houfe, which 
^as a private houfe, and not an inn ; tnd the 
Court held that this was the privilege of a 
^oimon carrier, which protefted goods in 
Ws poffeffion, as fuch fromr diftrefs, for the 

benefit 
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benefit of trade, and gave judgment for the 
plantiff." 

10H.7. 21, h. ^fhly. If a ftranger*s beafts be upon the 

Vt.Sc st.^L 7! lord's land, by cfcapc or ptherwife, %ougli 

|. iS'iontra, they be not levant and couchant, the lord may 

diftrain thenn, not only for rent, but for the 

accidental fervices of heriots, anicrciamcnts 

in leets, (^c. 

This rule was obfcrvcd in the civil law, 
in the fradiis urianis, but not in fr^ediis 

rujlicis. But when the forfeiture of the 

feud, which originally accrued to the lord 
by not anfwering the fervices, was changed 
into a didrefs, this was thought a naiid al>* 
teration ; and the diftrefs was the rather ex- 
tended by our law to ftrangers' cattle for 
the recovery of the fervices, xo prevent anv 
trick in the tenant, who might othcrwilc 
difappoint the lord of his remedy, by graz- 
ing and flocking ttie land with other men's 
cattle. And if the ftranger fufFers, it is 
through his own default, in fufFcring his cat- 
tle to trelpafs on another's foil. 

% Saund, 2S9. And this rule hath been carried fo far, that 
if a freeholder be bound to repair his neigh*^ 
boojr's fences, and lets the land, and the lef- 
fee fufFers the fences to decay, whereby his 
neighbour's beafls enter and come upon his 
, lands, yet the freeholder may diflrain thefc 
be^fis, thus efcaped, for rent. But the Re- 
portertobfervts, that this cafe is hard to be 
maintained ; for though it be reafonable that 
the lord of an ancient feignory, who is no 
.way concerned in the fence, fhould diftrain 
beafls thus efcaping; yet it is not therefore 

juft, 
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juft, that a leflbr^ who is obliged to fee the 
ftflccs kept, fliould be fuffercd to take ad- 
vantage of his own wrong. 

[Th« fame diftin<5tion was taken and ad- ^a. Raym. i6t. 
mittcd in a fubfequent cafe. And it feems 
to be now fettled, that where beads efcape, 
and come upon land, by the negligence or 
default of their owner, and are trefpaflers 
there, they may be diftrained immediately 
by the landlord for rent arrear. But where ^ ' ^^ ^* 
they come upon the land, by the infufficiency 
offences, which the tenant, being a lelTee, 
ought to repair, the lefTor cannot diftrain 
fuch beads, till actual ijotice has- been 
given to the owner that they are there, and 
he has afterwards neglected to remove them. 
In the cafe of an ancient fcignory however L:1. Riym. 169. 
the lord may didrain the beads of a dranger,^n.Rj.? 
)'^hich have efcaped by default of the tenant, '-*4- 
in not repairing his fences; and that (as ic 
Aould feem) before they are levant and 
^(iucbant (tf), though the books differ in that 

[a] This doflrine has been objefted to as too gene- 
J^I; and fcvcral diftinftions are taken, the Aim of which 
ferns to be, that if a ilranger's beafts efcape into 
another's land by default of the owner of the beails, as 
V breaking the fences, they may be diilrained for rent 
ii»mcdiately without being levant and couchaut \ but that 
^f they efcape there by default of the tenant of the land ; 
« for want of his keeping a fufficient fence, then they 
cannot be diftrained for rent or fervice of any kind till 
they have been Itrvant and CQuchant^ nor afterwards . by a 
landlord for rent on a leafe, unlefs on notice the owner 
<*f the btafti negledls to remove them ; tho* It is faid,' 
^^fuch notice is not neceflary where the diftrefs is by 
"Jc lord of the fee for an ancient rent, or by the granted 
?f a rent-charge. See this i'ubjedl argited upon at large 
w the cafe of Kemp v. Crcwes, 2 Lutw. 1573. 
Co^Iitt. 47. b. Hargr. n. 3. 13th edit. * 

parti- 
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particular ; bccaufc the lord hath nothing t. 
do with repairing the fences, and he hath w 
la^Raym. i68. remedy but by diftrefs. But the owner ma] 
prevent the diftrefs, by making frefti pur 
luit; for then the cattle remain, as fk were 
in his own pofleffion (^). 

Cfo.EU«. 549. If beafts are turned in upon land by con 

fent of the owner, they are immediately dif 

trainable for the landlord's rent ;] and there 

rowkcsT. fore it hath been held, 'that where a ftrangc 

3 L^v! 260. puts in his beafts to graze for a night, by thi 

iVcntr.50. confcnt of the leflbr, and licence of the Icf 

aLutw. 1161. fee, yet the leflbr may diftrain them for ren 

*• c. due out of thofe* lands which he confcntci 

the beafts (hould graze on ; becaufe the corf 

fent for putting in the beafts was not a waive 

of his right to diftrain, unlefs it had been ex 

prcfsly agreed fo : for being but a pare 

agreement it could not alter the original con 

traft between the leflbr and leflee, fron 

which the power of diftraining arifes. 

But as in that cafe the beafts were goin| 
to the London 'market, and o^nly grazed ori 
night on the land in their way thither, it wa 
difputed, whether their being on the road t 
market fliould privilege them from, the dil 
trefs J and it was.refolved it ftiould not; be 
caufe then fuch privilege muft extend throug 
the whole kingdom, which would lay to 
great a reftraint on landlords; and the pri 
vilege of trade is local, and only relates t 

{a) The lord cannot diftrain beafts .which efcape, wbe 
they are gone cut of the land, tho' they are withi 
view. Co. Litt, 47. b. 6 Hargr. n. 2. 

th 
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the place where the market is kept; there- 
fore the fafeft way is. to drive cattle to a pub- 
lic iniii and then (as is faid before) they are 
privileged from diftreiTes. 

[However, in the foregoing cafe of 
Fawkes and Joyce^ the owner of the cattle 
was afterwards relieved in equity, on the 
ground of fraud and contrivance in Joyce^ the ' 
lelTor, to fubjeft the cattle to his diftrefs. 
And the Court of Chancery feemed to think 
that the grounds ufed with an inn, ought to 
have the fame privilege, as the inn itfelf; and 
therefore that the cattle of ftrangers or paf- 
fcngtrs, ought not to be there diftraincd. 
ij^Virn. lap. Free. Chan. 7. 

' In a cafe alfo where a rent-charge had been 
in arrcar for twenty years, and cattle, efcap- 
iog cut of the adjoining grounds, had been 
diftraincd for the arrears, the diftrefs was 
relieved againft in equity. Broden and Pierce, 
'^Veru. 131.] 

For a rent-charge the grantee cannot dif- 2 Leon. 7, t. 
train a ftranger's beads until they are levant 
^ cducbant. For this rent doth not (land 
tipon a . feudal title, as the rent-fcrvice but 
it is faid to be againft common right; and 
therefore the ftranger's beafts muft be fo long 
^fidcnt on the lands, out of which the rent- 
ciai^ iffucs, that notice may be prefumed 
to the owner of them; that is, they muft 
belying down and rifing up on the premiflcs * 

fOR k WIGHT AND A DAY, WlthoUt purfuic 

n^^adc by the owner of them. 

And 
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Bro. tit. Diftr. And It fcems the fheriff may d iftrain tii< 
^_ * beads of a ftranger on nay land, for the iffuei 

forfeited by nric in the king's courts for non* 
appearance; for the ifiues forfeited by my 
Bro. tit. Diftr. dcfault Create a d«bt to the king, which is to 
*^^' be levied on my land;-— and the obligation 

on me to appear on the fummons in the 
king's courts, arifcs from my being pro- 
prietor of fuch land, and I am fummoned to 
appear, on the penalty of forfeiting fo much 
of the iffucs of that land ; which creates the 
obligation on me ; and therefore whatcvc! 
is found on that land fhall be -anfwerablc for 
the iffues forfeited by me. 

Sthly. Whatever is part of .the freehdi 
cannoB be diftrained, for what is part of tm 
freehold cannot be fevered from it withoui 
Co.Lit.47.b. detriment to the thing itfelf in the removal] 
confequently that cannot be % pledge whicl 
cannot be rcftorcd injiatu quo to the owner,. 

' Befides, what is fixed to the freehold i^ 
part of the thing dcmifed; and the nature, o 
the diilrefs is not to refume part of the thinj 
itfelf for the rent, but only the induila anc 
. illata upon the foil or houfe. Hence it i 
that doors, windows, furnaces, (^c. affixcjt 
to the freehold, are not diftrainable.. • 

4TcrmRcp. " This privilege feems to extend to fuel 
504. 567. things as the tenant will not be permitted oj 
any confideration to remove away with hin 
■ from off the premifles pn account ;of thei 
being annexed to and confidered as a part c 
the freehold, and not . becaufe they art abfo 
lutely affixed to it, and cannot be moved, a 

a tem 
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a temporary removal of them for purpofes of 
ncccBity is not fufficicnt to deftroy the pri- 

Thus a miUftone is not diftrainable though Bro.tit.Diftr. 
itbc removed put of its proper place in order p'"*^' 
to be picked j becaufe fuch removal is op 
NECESSITY, and the ftone ftill continues part 
of the mill. So it is of a fmith's anvil on 
which h6 works 5 for this is accounted part of 
the forge, though it be not adually fixed by 
nails to the (hop. 

Stbly. What is in the hands and aftual oc- Co. Lit. 47. a. 
cupation of another cannot be diftrained; ^^.i^'!^^^* 
for that cannot be a pledge to me which 
another has the aftual ufe of; confequentjy 
the diftrefs, which follows the nature of a 
pledge, cannot be of thofe things which 
. cannot be reduced into the actual poffef- 
fion of the perfon diftraining ; therefore the 
ax in a carpenter's hand, or the horfe on 
which I am riding, cannot be diftrained; 
(for rent) for they are for that time privi- 
leged by law. 

" So wearing apparel cannot be diftrained 
whilft on the perfon of the owner, but if 
taken off, tho' merely for the purpofe of 
the owner's going to bed, and intended to be 
put on again in the morning, it may be dif- 
trained: Thus in trefpafs for taking fundry Biflet v. CaU^ 
articles, where the defendant juftified the SJfJj^.o. 
fcizing the goods as a diftrefs for rent; and it n.p. b. r/ 
appeared at the trial that part of the things 
taken was the wife's and childrens' clothes 
^iilc they were in bed, which they had taken 
E off 
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off the preceding evenings and meant to piit 
on agaia when they g6t up, as they were in 
the daily habit of wearing them, where the 
defendant obtained a verdid upon the prin- 
ciple that they were not in siSual ufe.^" 

Ttbly. Goods in the cuflody of the law an 
not diftrainable ^ for it is ex vi termini repug- 
nant, that it {hould be lawful to take good: 
out of the cuftody of the law.— And that can- 
not be a pledge to me which I cannot brin^ 
into my aftual poiTcflion. Hence it is thiai 
goods diftrained for damage feajant cannot be 
taken for rent ; nor goods in a bailiff's hands 
on an execution \ nor goods feized by proccfi 
at the fuit of the king ; nor will a replevin lie 
for them. 

* Ventre laii *' Nor Can goods be diftrained whith hav< 
been taken under an attachment, or fold un 
dcr a fieri facias under fuch circumftances 
that it has not been proper fincc to rcmovi 
them/^ 

Sottthbyy- '• Thus whcrc a tenant^s Corn while growing 

m!7g. 1. "^^^ fei^eji and fold under a /. fa. and tb 
vendee permitted it to remain till it was rip 
and then cut it, after which and before it wa 
fit to be carried, the landlord diftrained i 
for rent, and the court of C B. and B. R 
held it was not diftrainable." 

p»rfl<jw T. '^ But where corn was taken in execution anc 

^loz. foW by the flieriff under 2 PF. ^ M. c. ^ 
f. 3. and the vendee permitted it after fcve^r 
ance to lie on the ground, the Court held 
was diflrainable for rent," 

"A laoc 
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i^' A landlord having a legal right to diftrain * Atk. 101. 
:^od« while they temain on thepremiffesj the ^^^***^* 
ifiuing a pommiflion of bankrupt againft the 
tenant, and the meflcnger's pofieflioh of the 
goods of the renartt> will not hinder him fron[i 
diftraining for rent, for it is ndt fuch a cuf^ 
Udia legis as an execution is^ and even, there 
the law allows the landlord a year's rent. And 

.the .aflTignwent by the commiflioners of the 
bankrupt's cftate and effefts is only changing 
the property of the goods, and while upon 

.ti)e premiiTes they remain liable to be dif- 

•bincd/' 

** Therefore upon a queftion. Whether after Er parte pium- 
i commiffion of bankrupt taken out, and the ^^tk. 103: 
racflcnger in poffeffion, the landlord fliould 
diftrain the goods upon the premiffes, and 
fo be fati&fied his entire debt ? or whether he 
Ihould come in pro ratd with the reft of the 
creditors under jthe commifllon ? it. was de- 
rided that th^ goods upon the premijfes might 
be diftraihed even after afTignment, to fatisfy 
the whole debt/' 

" So the goods of a bankrupt nrtay be dif- 
trained in the hands of the alfignees for duties 
ia irrear to the crown, tho' the convidion 
doe$-noc take place till after the aflignmcnt/^ 

*^ As where ^ candle-maker was in arrear stracy r. mifc, 
for the fingle duties for candles under 8 Ann. i5«»«*-4"- 
^* 9. 4nd became bankrupt but was not con- 
Viftcd till after the iffignment of his effefts, 
the Court held that the double duties (being 
the penalty of that a£t) were a lien upon the 
tandlesi'utenfils and .materials in the handsl 
E a of 
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of the aflignees, and that the diftrefs wa 
good; tho' they feemed to think that th< 
candles could not be diftrained in the hand 
of third perfons who had bought them ioni 
fder 

Ex parte Diibn, ^' But if the landlord neglcfts to diftrain, aim 
Lawt'^T.^' fufFers the goods to be fold by the affignccs 

he can only come in pro r^/i with the reft c 

the creditors/* 

Ex parte " Therefore where the landlord of the bank 

?Atk"i"^? rupt preferred his petition to be paid by th 
aflignees, the rent that was in arrear at the tim 
the commiflion was taken out^ it appeared 
in evidence, that the whole eftate and cfFefl 
of the bankrupt were pofleflfed by the aflig 
nees duly chofen under the commiflion, an 
fold by them feven years before the petition 
The Lord Chancellor faid, the landlord's dc 
mi^nd was too dale, and having lofl: his re 
medy by diftrefs, as no goods remained o 
the premifles he could only be confiderc 
as a common creditor and muft come i 
fro ratd'^ 



1 Atk- 103. 



Ex parte Grove, €t So whcrc z commiflion iflTued againft j 
who was a tenant 01 B.% and owed him 1 
years rent, B. the landlord comes in an 
proves his debt under the commiflion, an 
the aflignees fold the whole goods to the p< 
titioner, who lived in the tenant's hcfufi 
The landlord three years after proving h 
debt diftrained upon thofe goods as bcin 
itill upon the premifles; but it was decide^ 
that the vendee of the goods under the a 
fignees was entitled to the goods, and tl 

Loi 
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Lord Chancellor ordered that the proceed- 
ings 6f the landlord fhould be reftrained, and 
confined him to his remedy under the com- 
miffion.'* 

" The principle that the landlord has no 
lien upon the goods after they are removed 
from the premifles, is ftill more ftrongly 
cftablilhed by the cafe of Bradyll v. Ball, 
which was thus :" 

^^ Bradbury owing a year and a quarter's BndyiiT Bau, 
rent to the plaintiff's teftator at Midfummer, c^.^B^t^* 
1780, he on the 28th of June in that year, Lawf,ii«. 
c^ufed a diftrefs to be made on his goods for 
the fame and the cofts. -Br^^^^ry replevied 
the goods, and entered into a replevin bond 
to the fherifF with two furetics, who have 
2nce become bankrupts. The caufe in re- 
plevin was removed into the Common Pleas j 
but before any proceedings were had. Brad-- 
hry became a bankrupt, and the defendants 
Jones and Ball were chofcn affignees, and 
poffefTed themfelves of the efFefts of Brad- 
iury (and among them of the goods fo dif- 
trained) and fold them. After the bank- 
ruptcy the plaintiffs obtained judgment in 
this caufe of replevin, and fued out a writ de 
fii^no babendo, and filed this bill, infilling 
that he had an equitable lien upon the goods 
taken in diftrefs for a return of the goods, 
on payment of the value of them by the 
affignees. The Court ordered the bill to be 
retained, and an aftion at law to be brought 
for the money had and received to the plain- 
tiff's ufe againft the affignees, when the 
Court of King's Bench were unanimoufly of 
' E 3 opinioo 
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opinion that the plaintiflF had no Ken upofl 
the goods." 

" In fome cafes the diftrefs itfelf is notprb- 
tedled from a fubfequent procefs ; thus where 
the queftion was. Whether goods were not 
liable to be feized on an irnmediatc extcrii 
for the king's own debt, after a diftrefs 'was 
taken of the fame goods by a landlord foi 
rent juftly due to him, before an aftual fa^c 
of the goods, the Court of Exchequer deter- 
mined that the extent took plac^ of the land- 
lord's claim for rent, upon the authority of 2 
much ftronger cafe which had been before 
determined in that court, in which the time 
for the fale had expired, and an attachrtien 
had been moved for againft the ftierifF ft: 
not having executed the writ of vendition 
exponas.** 



3H.7. !♦ But if a replevin come after goods ar 

j^jld on the execution, the defendant riiul 
claim property, for then they arc out of th 
cuftody of the law in the hands of a privaC 
perfori. 

Co. Lit. 47. [And laftly, as every thing which is dif 

trained, is prefumed to be the property o 
the wrcng-doer, it follows that fuch thing 
wherein n-o man can htve an abfolute an- 
yaluabk property, as dogs, cats, rabbits, an 
all animals /<?r^«/?//^r<^, cannot be dillrainec 
D^Wsv. Poweu, Yet if deer, which ^xt fera natura^ are kef 
Hii.iiG. 2. in a PRIVATE inclofure for the purpofe ( 
SALE or PROFIT, this fo far changes thci 
nature, by reducing them to a kind of ftoc 
or merchandize, that they rnay be diftraine 
for rent.] 

I Wbc 
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Wben we fpeak of chattels not diftrain- 
able, it muft be underftood of chattels not 
diilrainable for i^ent; for all chattels what* 
ever arc diHrsiinablc damage feq/ann it being 
but natural juftice that whatever doth the 
injury ihould be ^ pledge to make copi- 
pcnfation for it. — Therefore all chattels arc C0.L1t.47, 
liable to make fatisfaftion for the trefpafs s»<*-44o, 
hj thcin committed; hence it is that the 
tools and utenfils of a man's trade, flacks of 
corn, and the horfe on .which a man rides, 
are diftrainable damage feafynt \ nay the horfe 
may be led to the pound with the rider on. 

[IIL Qf the time, place, and mapner of 

miing the diftrefs,] 

(«) Mr! Hargrave has the following note upon that 
paflage of my Lord Cci<?'s. — Some have thought that a 
liorfe on which one is riding, may be di drained for da- 
^^gefeafant. 2Keb. 596. i Sid. 440. But the opinion 
^^ ORra-jadicial) and may be queilioned ; for i^Ro^ 
Abr. 664. Arpl. 4. and the cafe of 7 E. 3. Fitzh. Abr. 
Avowry 199, are direftly contra. See alfo Cro. Elisc. 
149)596. 'Som^alfo have inclined to think, thathorfes 
nrawing a cart loaded with corn, tho' one is riding in 
^e cart, pay be diflrained for rent, and for that pur^ 
^it may be fevered from the cart, if the perfon dif* 
training does not choofe to take the cart with the corn as 
Well as the hor/es, alt of wliich, as it feems, are equally 
liable to the diftrefs. See 2 Keb. 549, 596. 1 Vent. 36. 
tod I Sid. 422, 44Q. lA which latter hook the Reporter 
inakes a query, whether the man's being in the cart, 
ihotild not privilege the whole team. In the note foU 
lowing this, he adds '' If ferrets and nets in a warren 
be damage feafant, a dillrefs on them is good.'' But if 
tbey are in the hands of a map, they cannot be diftrain- 
ed any more than a horfe on which a man is ; nor can 
they be dillrained, if they are out of the warren. See 
Vin. Abr. Dillrefs, A. Co. Lit. 47. 9. 13th edit, 
Ifargr. n. 12, 13. 

¥4 ^ 4 
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Co' Lif ^1 Va. '• ^ ^^^ cannot diftrain for rent in th 
i^'r.c!*2?f!6. night [which, according to the author o 
the Mirror, is after fun-fet and before fun- 
rifing] ; becaufe the tenant hath not thcrcbj 
notice to make a tender of his rent, which 
»inft.io.7. poffibly he might do, to prevent the im- 
pounding of his cattle. 

But a man may diftrain in the night bcafts 
damage fea/anti becaufc the beafts might 
cfcape before morning, or before he could 
take them j and then he would have no re- 
medy for the injury. 

»inft. 107. [Xhe diftrefs for rent, muft be for rent ir 

arrears therefore it may not be made th< 
fame day on which the rent becomes due^ 

n."i5r'i*3^'cdit. for if the rent be paid at any time during thai 
day, whilft a man can fee to count it, th< 
payment is good] {a). 

^ But tho' in general, the landlord cannoi 
diftrain till the rent becomes due, if th< 
agreement between hind and his leffee be 
otherwife, there is no objeftion to it in poin 
of law : as if by the cuftom of a particulai 
country rent becomes due the inftant the te- 
nant begins to occupy, the landlord ma) 
diftrain whatever goods are found upon th< 
premiflcs before the year expires, excepi 

(tf) StriAIy, the rent is demandablc and payabh 
before the time of fun-fet of the day whereon it is re- 
ferved. 2 fil. Com. 42. yet the rent is not due till th< 
\z&. minute of the natural day \ for if the leHbr dies aftej 
fun-fet and before midnight, the rent fhall go to the 
heir, and not to the executors. Hargr. Co. Litt. 20a. 
«. n. 2. 

thofe 
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dofe which are exempted from diftrefs by 
ibmc of the privileges before mentioned/' 

" Upon this ground the Court held, *^ that Buckley r. 
if a trader after committing an a6t of bank- ^TiraRcp. 
njptcjr takes a (hop and agrees to pay a year's 600. 
rent in advance, where by the cuftom of the 
country, half a year's rent becomes due on 
the day on which the tenant enters, the land- 
lord, after an aflignment under the commif- 
fioD, and before the year expired, might dif- 
train the goods on the premiffcs for the half 
year's rent due upon his entrance; ; or if he 
bought the tenant's goods at the fale under 
the commiflTion, that he might retain the 
amount of the half year's rent." 

[A diftrefs muft not be after tender of pay- 
ment; for if the landlord come to diftrain the 
goods of his tenant for rent, the tenant may, 
'before the diftrefs, tender the arrearages; 
?nd if the diftrefs be afterwards taken, it is 
illegal. So if the landlord have diftrained, 
^d the tenant make a tender of the arrear- 
^s before the impounding of the diftrefs, the 
landlord ought to deliver up the diftrefs (a); 
and if he does not, the detainer is unlawful.] 

^^ A diftrefs may be made for rent accrued Zouchv. 
after the expiration of a notice to quit, but it ^" bl 3J;. 

(a) S«e feveral authorities accordingly cited in the 
^^e of the Six Carpenters', 8 Co. 146. b. and 147. a. 
There Lord Coke ftates the diveriities in point of effe^, 
^tween tender on the land before diftrefs, tender after 
^iftrefs and before inclofare, and tender after inclofure. 
5e«alfoHob. 207, Co.Litt. 160. b. 13th edit. Hargr. 
n.4. 

is 
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is a waiver of the notice, the taking of the: 
diftrefs being a proof of the landlord's intcn-. 
tion and an exprefs conBrmacion of the 
tenancy/* 

[At common law, the landlord muft have 
diftrained for rent in arrear, during the con- 
tinuance of the leafe; but now by the ftatute 
of 8 Aim. c, 14. § 6, 7, it is enafted. That 
it (hail be lawful to diftrain after the deter- 
mination of the leafe, in the fame manner a^ 
if it had not been determined; provided that 
the diftrefs be made within fix calendar 
months after the determination oftheleafe^^ 
and during the continuance of the landlord's 
title or intereft J and during the poffcffion of 
the teqant.] 

\^ But where by the cuftom of the country 
the oflT-going tenant is allowed any advanr? 
tages refpe6king the premlflTcs he has quitted $ 
his right to thefe advantages are held to be 
fuch a continuance of his intereit^ and coii- 
nexion, as will entitle the landlord to diftrain 
for rent in arrear after fix months have cic- 
pired after the deter pnination of his leafe/* , 

Lewis ▼. Harris, '< Thus in an a6kion of trover for a quantity 

^^H^(^^ of wheat, where the defendant juftificd under 

cor.ch^BaroA a difttefs for rent ; the diftrefs was made in 

ouTh-'blV ^^rcb^ the. term having ended xh^Candlei^ai 

•• . twelvemonth before y but it was during the 

.time the i«heat was in the barn, part of the 

demifed premiiflTes, and alfo during the time 

allowed by the cuftom of the country to the 

off-going tenant to get in and difpofe of Tiis 

ojff'going crop, it was determined that the 

tenant'^ 
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ttflant^s cuftomary right to thcfe advantages 
was a continuance of his intcreft in that part 
of the lands to which it extended, and that 
therefore the landlord was entitled to diftrain. 
the wheat upon the premiffes, tho' more than 
fix months after the term had expired in the 
reft of the farm, and accordingly the plain- 
tiff was noiirfuited," 

''And in a much later cafe where the fame Beavanv, 
point was refervcd for the opinion of the f u^^gf' 
Court of C B. the Court after taking time' * '^* 
to confider, were unanimoufly of opinion, 
that where a cuftom authorized a tenant to 
depofjt his aw ay- going crops, when reaped, in 
the barns and out-houfes of the demifcd pre- 
niiffcs, and to threlh them and keep them 
there for a certain time after the leafe had' 
c^^pircd, although the tenant had quitted the 
P^'cmiffcs the landlord might diftrain the 
^orn fo left, for rent arr^ar, after fix months 
^ad expired from the determination of the 
term, upon the fame ground, viz. that the 
Wereft and connexion between the landlord 
^^d tehant continued by the operation of 
?ich cuftomary right/' 

"In another cafe upon this flat. 14 Ann. Braithwaitcn. 
/. 6, 7, it was refolvcd, " That if a tenant cookfey, 
dies and his reprefentative enters upon the ' ^' ^^' ^^^' 
premiffes and continues therein until the end 
of the term, and afterwards, the landlord may 
at any time within the fix months after the 
end of the term under the reftriftions pre* 
fcribed by this a£t diftrain for the arrears 
which were due at ^l^e time the original te- 
nant 
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nant died, as well as for what accrued after- 
wards." 

2 inft. 131. 2. No private perfon can diftrain beafts ofF 

Mil. c a. f. 6. j^j^ ^^^ land, or on the high road; — fois 
the ftatute of MarlirUge, c. 15, Nulliliceat 
ex qudcunque caufd diftriSiones facere extra 
feodum Juum^ nee in regid vidy aut communis 
Jiratdy (^d) nift domino regi, ^c. for the high 
road is privileged for the convenience and 
encouragement of commerce. 

[Yet this (hall not be taken to make the 
diftrefs illegal, fo as to give an advantage 
thereof in bar of the avowry — but to this 
purpofc only, that if the lord diftrain in the 
highway, the tenant may have an adlion 
againft him upon this ftatute, 2 Inft. 131.— 
As to the king's power of diftrefs on any 
lands of the tenant, though not holden of 
the king, the reader may confult 5 Co. 4, 56. 
I Rol. Abr. 670. 2 Rol. Abr. 159. a Infi. 132. 
4 Inft. 1 19. Lane 39.] 

And though chattels or pledges on the 
land only, are to anfwer the lord's rent; yet 
if the lord comes to diftrain, and the tenant 
feeing him drives the cattle off the land, the 
lord may follow the beafts and diftrain out 
of his fee, if he had once a view of his cattle 
on his land. But if the beafts. go off the land 
of themfelves before the lord obferve them, 

(/z) Some diftrefles alfo by the fobjedl are not within 
this provifion, of which there are inllances given with 
the reafons in 2 Inll. 133. and Lord Hale's Notes x)n 
P. N«B. 90. A. Co. Lite. 160. a. '13th edit* Hargr. 
n. I. 

he 
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bc^ cannot diftrain them afterwards^ as he 
nJight where the tenant drives them off : for , 
the tenant by his own wrong cannot prevent 
the lord of his right. 

[In trefpafs for taking goods, the defendant 
juftjged, that he demifed fome tenements to 
the plaintiff" for one term, and others for 
another term 5 and that rent being in arrear 
on both demifcs, he diftrained the goods. 
On demurrer the diftrefs was held ill; for 
tKcfe being feparate demifes, there ought to 
ha.Tc been feparate diftrefles, on the feveral 
prcmiffes fubjedk to the diftindt rents : and no 
diflrefs on one part can be good for both 
r«fiti. For thefe reafons, therefore, the 
plaintiff had judgment. Str. 1040. 

But where lands, lying in different coun- 
ties, arc held under one demife, at one intirc 
^^nt ; in fuch cafe, a diftrefs may be lawfully 
^a.ken in either county, for the whole rent in 
^rrcar. U. Raym. 55. 

And now, (by 11 G. 2. tf. 19,) if any te- 
nant for life, years, at will, fufferance, or 
^therwife, fliall fraudulendy, or clandeftinely 
Convey his goods off the premiffes, to pre- 
vent his landlord from diftraining the fame; 
fuch perfon, or any perfon by him lawfully 
empowered, may in thirty days next, after 
fuch conveyance, fclze the fame, wherever 
they ihall be found, and difpofe of them in 
fuch manner as if they had been diftrained on 
the premiffes. — But (by § 2. of the fame fta- 
tute) the landlord ftiall not diftrain any goods; 
which fliall have been previoufly fold, bond 

fide. 
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fde, and for a valuable confideratioo, to an] 
perfon not privy to fuch fraud. 

And by the fame ftatute, (§ 3.) every te- 
nant who (hall fo convey away his goods 
and every perfon whb fhall knowingly aid 01 
aflift him therein, or in concealing the fame 
fhall forfeit to the landlord double the value 
of fuch goods. 

By the iame ftatute, the; landlord may dif 
train any catde or ftock of the tenant, depaf 
turing on any common belonging to th( 
demifed premifTes. 

3. At common law, no perfon was allowcc 
to break open or throw down any gates oj 
inclofures, to make a diftrcfs ; for that wouk 
have amounted to a diffeifin. Co. Lit. 161 
And the leflbr could not, in any cafe, hav( 
entered into the houfc,. nor even into th( 
barn of his tenant, for the purpofe of making 
ttMdwkk?*j68. ^ diftrefs, unlefs the outer door .had beer 
open. Bac. Abr. 2 v. p. 111. But when he 
was in the houfe, it was held that he might 
break open an inner door. Comb.. 17. So Jbe 
might have taken the diftrefs out at a win* 
dow. Bac. Abr. ib. 

And now by ftatute, (i i G. 2. f. 19. § 7.] 
where any goods or chattels,* fraudulently oj 
clandeftinely conveyed off the premifles, tc 
prevent the landlord from diftraining thenr 
for rent, (hall be put, placed or kept in an] 
houfe, barn, ftable, out-houfe, yard, clofe 
or place, locked up, fattened, or otherwifc 
fecured i it ihall be lawful for the iandlord 

hi: 
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his fteward, bailiff, receiver, or other perfon 
orperfons impowercd for that purpofe, to 
take and feize, as a diftrefs for rent fuch 
goods and chattels, (firft calling to his aflift- 
ance the conftable, headborough, borfholder 
<)r other peace officer of the hundred, diftrift 
br place, where the fame (hall be fufpeded 
to be concealed; and in cafe of a dwelling 
houfe, oath being alfo firft made before a 
jufticc of the peace, of a reafonable ground 
tofufpeffc that fuch goods or chattels are 
therein), in the day-time, to break open and 
^nter into Ibch houfe, barn, ftable, out-houfe, 
yard, clofe and place ; and to take and feize 
fuch goods and chattels for the arrears of 
fent, as he might have done if they had been 
^^ any open place. 

if a landlord comes into a houfe and feizes 
^pon fome goods as a diftrefs in the name of 
^11 the goods in the houfe, it is a good feizurc 
^f the whole. 6 MoJ. 215.] 

^ Diftrefles ought not to be exceffive ; but 
.*M proportion to the duty diftrained for.— 
'iThis is provided by the ftatute of MarlMdge, ^* ^ '' ^'^ 
. ^'^ 4. Dijirilliones infuper fint rationahiles £5? 2 inft- ^^ 
^on nimium graves % & qui diftriSliones fecerint '" 
^rrationibUes graviter amercientur. 



107*- 



Thus if the lord diftrain two or three oxen ainft.ioy. 
tor \id. — this is unreafonable ; fo if he dif- ^o-ALt.674^ 
train a horfe or an ox for a fmall fum, where 
a fhcep or a fwine may be had, this is an ex- 
ceflVve diftrefs, becaufe he might have taken 
a beaft of Icfs value.— But if there be no other 
<Jiftrefs on the land, then the taking of one 

entire 
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entire thing, though of never fo great value 
is not unreafonable. 

t^Ahuei^. ^^ diftrefs for homage, fealty, or for th 

Bro. Abr. tiJ cxpences of knights in parliament can be ex 

pK^XisS. ceflive {a), becaufe thefe are fervices of fuc 

abfolute ncceflity to the publick, that me 

cannot be under too great an obligation t 

perform them. 

9Vin.Abr.x73. "And as thefe diftrefles cannot be folc 
the owner upon making fatisfafbion^ mayhav 
his chattels again/' 

[Before the ftatutc of the 17 Car. 2. c. 5 
(b) in cafe a . diftrefs was too little, whcr 
fufficient diftrefs was to be had, a man coul 
not diftrain again, were the demand ever i 
greats becaufe it was his folly that he di 
not diftrain fuilicient in the firft inftanci 
Moore T. Comb. 546. 

But now, by that ftatute, in all caf3 
where the value of the cattle diftrained fha 
not be found to be to the full value of th 
arrears diftrained for^ the party towhoi 
fuch arrears were due, his executors or ac 
miniftrators may diftrain again for the xtt 
' due of the arrears. 

So where the diftrefs is made by virtue < 
the warrant of a juftice of the peace, in n^ 

{a) But qu. and vide 42 E. 3. 26. 4 Co. 8. ^ 
Bevil's cafe, 2 Inft. 107. where it is faid that the ftatu 
of Marlbridge is general. 2 Bac. Abr. 1 15. in marg^ 

{h) Extended into Wales and the Counties Palatini 
by iQ Car. z* c.5. 

^ ^ tur 
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ture of an execution. As, in the cafe of 
Hmhins and Chambers^ where one of the 
queftions was, ** whether a fecond diftrefs 
" could be at all juftified, when there was 
''enough, which might have been taken 
"upon the firft, if the diftrainer had then 
" thought proper/' 

It was refolved, that a man who has an 
entire duty fhall not fplit the entire fum, 
and diftrain for one part of it at one time, 
and for other part of it at another time; 
and fo toties quoties^ for feveral times : for 
that is great opprcflion. 

And fo is the cafe of fVallis v. Savill , v, 

in^Lufw. 1532. Where the fecond dif- 
trefs was holden unjuftifiable j becaufe both 
diftrcffcs were taken for one and the same 
rent, and it was the leflbr's folly, that 
he had not taken a fufiicient diftrefs at 
firft.] 

" Neither (hall a perfon diftrain as for an curkev. Ucas, 
entire fum where there arc feveral amercia- ^q'^' 
njients due for diftindt offences, as each amer- 
fianficnt ought to be levied feparately." 

[But if a man seizes for the whole fum 
that is due to him, and only mistakes the * 
value of the goods feizcd; which may be 
of very uncertain, or even imaginary value, 
?s pidures, jewels, race-horfes, fcfr. there 
^sno reafon why he fhould not afterwards 
^onnplete his execution by making a fur- 
ther feizure. And how can the officer who 
feizes judge of the real or perhaps imagi- 
l^nary, v^lue ©f the horfes or goods feized ? 
♦F The 
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The value of them may be quite unknowi 
to him, or may even depend upon whim an< 
fancy. 

It is to the advantage of the owner o 
the goods that this fhould be fo. It i 
better for him that the officer fhould be a 
liberty to feize a fecond time, in cafe h( 
makes an infufficient fcizure the firft time; 
or elfe it might induce him to a neceffity 
of taking cfFefts of a very great value, at 
firft. For if he is to be precluded from 
thus making up the deficiency, he will cer- 
tainly take care not to take too little at 
the firft.' 

Now pictures, horfes, jewels, books, and 
fome other fuch efifefts, may be of fo uncer- 
tain, and even imaginary, or fancied value, 
that it may be exceedingly uncertain how 
much money they may fetch when they 
come to be fold : fo that the perfon feizing 
may not be at all able to judge^ how much 
they may produce upon fale. 

And if he does not take the value of the 
whole at firft, out of tendernefs and tno* 
deration, perhaps, there is no reafon wh) 
he fhould not complete it by a fecond fei* 
zure ; provided it be for the fame fum due 
3 Bur. ^^9. — The latter part of this rea- 
foning fhould feem to extend only to * 
SEIZURE under an execution. 

Another queftion in the C2ifc of HuUbin 

and Chapters was, — " Whether the seconi 

diftrefs, being excf.ssive, was a fufficien 

^ ground for an aftion of trespass.'*- 

Scvera 
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Several authorities were cited to (hew that 
an aftion of trefpafs will not lie for taking 
an EXCESSIVE diftrefs ; but that it ought to 
be ^ particular aftion grounded upon the 
ftatutCi and particularly one cafe in i Stra. 
8ji. Lynne v. Moody, in which it was faid 
that the remedy ought to be a fpecial adkion, 
founded on the ftatutc oi Marlbridge. 

So that it was fufEciently eftablifhed that 
a general aftion of trefpafs cannot be main- 
tained for taking an cxceffive diftrefs. 

One cafe was cited to the contrary, which 
was the cafe of Moir v. Munday, H. 2% G. 
a. B. R. and that was an aftion of trefpafs; 
where fix ounces of gold, and one hundred 
ounces of filver, were taken for 6 s. 8 d. 
which was holden to be an excessive dif- 
trefs, and there judgment was given for 
the plaintiff. 

But that appeared upon the face of ir, 
and upon the pleadings to be exceffive; 
?nd fo the Court exprefsly declared. And 
It Was a diftrefs of gold and filver, which 
^»*of a certain known value, and even the 
pieafure of the value of other things. But 
^t was chcr6 holden, *^ that in all other 
"cafes of goods or other things of arbi- 
/^trary and uncertain value, it must bean 
"aftion upon the ftatute." And this was 
'the diftindion there taken. And that is 
therefore an exception, and was there con- 
fiJered as being fo from the general rule 1 
andfcrves to confirm the rule itfelf. The 
Court were therefore of opinion, that there 
Was no caufc of aftion maintainable in the 
F 2 prefciit 
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prefent cafe, it being an adion of tresp^ 
I Bur. 590.] 

X Mod. 71. " Neither is a nian liable to a crinni 

profecution for taking an exceffivc diftrcfs 

Phillips V. " There can be no remedy upon 

Tr^T'o* . ftatute of MarlbrUge, where there is a 
medy at the comnion law; nor if the ph 
tifF has recovered in replevin, can he afi 
wards bring an aftion on that ftatutc, 
an aftion on that ftatute is founded on th 
being a caufe of diftrefs, of which 
recovery in replevin Ihews there was noi 
moreover, in replevin damages were 
covcrable for the taking, and a man ft 
not be permitted to , fay there was a ca 
of diftrefs, after he has recovered, upon 
ground of its being unlawful." 

[But if any diftrefs and fale be made, 
for rent in arrear and due, when in tv 
not any is due, in fuch cafe the owner n 
recover double the value, with full co 

And if the diftrefs be made with 
caufe, the owner may make re/cous; ] 
if in fuch cafe it be impounded, the ovr 
cannot break the pound and retake it, 
caufe, then it is in the cuftody of the 1« 
I /»/. 47-] 

Ro. Abr. 674. At common law, no man was obligee 
give notice of his having taken a diftr< 
becaufc the tenant muft have known 
arrears that were due^ and therefore at 
peril muft have taken care to pay thetn 



THE LAW OF DISTRESSES- 69 

It was his own default that fubjefted the 
]afld to the lord's diftrefs. Befides the law 
h^ appointed a publick pound for keeping 
the diftrefs, where the tenant by rcforting 
may have notice. 

[But quarej whether noticq mufl: not be 
given of dead chattels, which nnuft be kept 
in a private pound ? % 

Itfccms that, at common law> where the 
#rcfs was intpounded in a common pound 
overt, the owner muft have taken notice 
ofit at bis peril; but if it were impounded 
in a fpecial pound overt, fo conftituted for 
that particular purpofe ; or in a pound co- 
vertj the diftrainor muft have given notice 
of it to the owner. But the common law, 
as to giving notice in cafes of diftrefs for 
rent, is now altered by a ftatuce which will 
be mentioned hereafter.] 

IV. How the diftrefs is to be ufed, [and 
difpofed of,] 

Firft, we fhall confider where the diftrefs, jpein,. 447. 
which is but a pledge, is to be kept; — and 
that is in the pound. — This is defcribed by 
Spelman in thefe words. — Parous eft fiahulumy 
^rf area anguftior rcpagulis jirmiter conclufa^ 
jud nociva in frugibus pradiifq-y pecora tan-- 
Viam in car cere coercentur.-^Parci autem ujum 
^ continent e traduxijfe Saxcnes nqftros bine in- Tit.82.f. f. 
iflligasj quod in ripuariorum legibus jam olim 
^pote ante 800 vel 500 annos reperitur. Si 
guis fecuUum alienum, in mejje adprehenfum^ Gaii. mcncr. 
^'^ parcum minare non permijerit^ 1 5 ^Jd cuU 
pUis judicetur. 

F3 ' The 
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Co. Lit. 47. b. The pound then being nothing mo 
than a publick prifon for goods and chattel 
'is either overt or , covert. All living cha 
tels diftrained, are regularly to be put 
the pound overty bccaufc the owner at h 
peiil is to fuftain them, and therefore th< 
ought to be put in fuch an open pla< 
as that he may have refort to them for th 
purpofe. 

«inft. 106. At common law a man might have in 

pounded his diftrefs in what county 1 
pleafed; but this was found very inconv 
nient to the owner, who was thereby at 
lofs where to find his beads, either to fei 
or replevy them. ^ This mifchiel was ther 
fore provided againft by the ftatute 
Marlbridgey r. 4. " nullus de detero fact 
** ducere diJlriSliones quas fecerity extra com 
*' tatum in quo capa fuerint.^* 

Ibid. Yet upon this ftatute it hath been hcl 

that where the tenancy is in one coun 
and the manor in another, the lord m 
drive the diftrefs to the manor pound thou| 
it be out of the county where the diftr< 
was taken ; — becaufe the tenant by attendij 
the manor court is prefumed to know eve 
thing tranfafted in the manor; and ther 
fore this cafe is out of the mifchief provid 
againft by that law. 

But now by the ftatute of i ^ a F 
fcf M. c. \ 2. no diftrefs of cattle is to 
driven out of the hundred, iSc. where t 
fame is taken, except it be to a pou; 
overt within the fame ftiire, not above thr 
fniks from the place where the fame 

take 
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taken; nor impounded in fevcral places, 
whereby the owner may be conftrained to 
fue feveral replevins} on pain to forfeit to 
the party aggrieved, ico (hillings and tre- 
ble damages. 

" In an action on this ftatute the plaintiff 4 inft. 289. 
cannot recover cofts, becaufe the ftatute ^fj^^^^^^;^^^ 
does not mention cofts, and no damages See cro. Car. 
were recoverable in fuch a cafe at common jR^iLAbr. 
law/' . 574. * ' 

" The offence created by this ftatute for Cowp. 612. 
infipounding a diftrefs in a wrong place, is 
but a fingle offence, and (hall be fatisfied 
with one forfeiture, though three or four 
are concerned in doing the aft, as the of- 
fence cannot be fevered fo as to make each 
offender fcparately liable to the penalty, the 
nieaning of the ftatute being that the pe- 
i^alty Ihall be referred to the offence, not to 
the perfons." 

** Thus where three perfons diftrained a Cro. Eiu.480. 
flock of fliecp, and feverally impounded Couid 145- 
fhem in three feveral pounds, whereby, i^c. J'^V^^/sa. 
« was held that they fhould forfeit but one 
five pounds, and one treble damages." 

*' But Fenner J. faid in Noy 61. S. C. if 

Ae plaintiff brings his aftion againft them 
feverally, every one fhall pay 5 /." 

[The defendant juftified impounding cat- 2Str. 1272. 
^^ damage feafant '^ and in evidence it ap- 
peared that he put them into the next 
pound, though it happened, to be in another 
county. And Lee Ch. J. held that it did 1 Lev. 48* 
F 4 not 
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not make him a trefpaffer, though it fub- 
jeftcd him to the penalty in the ftatuce o( 
I ^2Pb. ^ M. C. 12. 

Ld.Ra|m.5s. And in another cafe, where lands, lying 
in two adjoining counties, were held under 
one demife, at one entire rent, and the 
landlord diftraincd cattle in both counties 
for rent arrear, it was holden that he might 
chafe them all into one county ; though ii 
the cpunties had not adjoined, it would have 
been other wife. 

By the fame ftatute (§ a.) no per- 
fon (hall take for keeping in pound, or im- 
pounding any diftrefs, above four-pence for 
any one whole diftrels : and where lefs hath 
been ufed, there to take lefs; on pain of 
forfeiting 5 /. to the party grieved, befides 
what he ihould take above four-pence.] 

p^rfr* '' Trefpafs will not lie againft the pound- 

Cowp.476. keeper merely for receiving the diftrefs^ 
though the original taking be tortious, he 
being bound to take and keep whatever 
is brought to him, at the peril of the per* 
ion who brings it; as if wrongfully taken^ 
they who take it are anfwerable, and not 
the pound-keeper unlefs he exceeds his duty, 
and aflents to the trefpafs. Nor can riic 
pound-keeper maintain any aftion for 4 
pound-breach, for he is not confidered as 
having any intercft in the fubjeft impounded." 

Co. Liu. 47. b. Dead chattels, as houfehold goods, £s?r. 

Ru.Ab:. 673. which may receive damage by the weather^ 

mufl be put into a pound covert ; otherwifc 

the dillrainer is anfwerable for them if they 

2 bei 
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be damaged, or ftolen away 5 and this pound 
GTvcrt muft be within three miles, in the 

fame county. 

• * 

But beafts, as is faid, ought to be put 
in a publick pound j for if they be placed 
in a private pound, the diftrainer muft keep 
them at his peril with provifion, for which 
he (hall havie no fatisfaftion ; and if they 
die for want of fuftenance, the diftrainer 
fliail anfwer for them. 

[Now by II G. 2. c. 19. § 10, any perfon 
diftraining, may impound, or otherwife fe- 
cure the diftrefs, of what kind focver it be, in 
ftjch place, or on fuch part of the premifies, 
as fhall be moft convenient j and may ap- 
P^aifc and fell the fame, as any perfon before 
n^ight have done off the premiffes.] 

But the diftrainer cannot work or ufe t!ic aBacAbr.n*. 
filing diftrained, whether it lie in a pound 
^m ox covert 'y becaufe the diftrainer has 
only the cuftody of the thing as a pledge, 
^nd therefore is not to make ufe of it; 
but the owner may make profit of it at his 
fleafure. 

[But there is an exception to this ge- Bagihawv, 
^fral rule in the cafe of milch kine, which Gow^rd. 
I^ay be milked by the. diftrainer; becaufe ^^^, ^^ 
« may be neceflary to their prefervation, and 
confcquently of benefit to the owner,] ^a) 

The 

W After an accurate inveftigation of all the cafes 
'^Pon this fubjeft, the di^um iii the cafe above ciicd is 
|ne only ono. which appears in favour of this point, and 
*•* different reports of that cafe, there arc dl^a to the 

contrary j 
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W-*>yni; 7»o, Thg diftraincr cannot th or bind a be 
^8.' * in the pound, though it Be to prevent 
iiyAiTif. 64. efcape; for beasts in pound are in ci 
TODY OF THE LAW, whlch intends the p 
fervation of the pledge ; and therefore 1 
diftrainer at his peril muft do no aft t 
tends to the hurt or deftruftioh of them. 

w. Raym.720. [But if cattle diftrained die in the pou; 
Doa.t^Stud.^ without any fault in the diftrainer; in fi 
«'»7» cafe, he who made the diftrefs (hall hi 

an aftion of trefpafs ; or may diftrain aga 

if the diftrefs was for rent.] 

contrary ; in fupport of which feveral other author! 
are Telexed and thrown together in the following nc 

In Rolle's Abr. 673. 1. 32. and in 9 Vin. Abr. pi 
it is faid, ** If a man takes a cozu for a dillrefs, he ca 
.milk her, for though the cow be the better for it, yet 
ought not to do good to the owner without his conf 
and perhaps the owner would have come before any 
ratig^ by this, came to the cow, and if it perilh by t 
yet he that took the dillrefs may diftrain again, and fc 
is at no damage." The fame cafe is in Noy iipn 
the fame point is there refolvedi and in Prideaux^^ < 
cited in Noy, the reafon given is '* becaufe it is a 
nifhment to the owner, and in cnJioJld legist S( 
Chamberlayn's cafe 1 Leon. 220, the Court of Comr 
Pleas, Anderfon Ch. J. dijfentiente, held, that cows • 
trained could not be milked, but they pught to be pa 
a pound overt, and the tnvner might milk them and fod 
them. So in Owen 124. ** He who diftrains can 
make ufe of the dillrefs, for he has no property ther 
but a a kar-e power by aB of laiv to take it. The {i 
point is in BI. Com. 13.. and the fame cafe cited fi 
Cro. Jac. as above. 

Cows taken for a diftrefs are in a very different lit 
tion in regard to the perfon taking them, than wh 
they are taken in IVithtrnam^ or zs EJlrays, in both wh 
cafes thejf may be milked \ in the former, becaufe they 
delivered to the party in lieu of his own cattle, and 
the latter, becaufe he that takes them is bound, fo 1 
as he keeps litem, to find them in provifions, and ] 
fervc them from damage. 1 Roll. Abr. 889. i Leon. 2 
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Ifa diftrefs be taken without caufe, a ^a. Raym. 105, 
ftranger cannot . rcfcue thefn fronn being co.Litt!47?L 
driven to pound ; but the owner may make 

refcue BEFORE THEY ARE IMPOUNDED, But 

after the beads are impounded, the owner 
himfclf cannot refcue them, unlefs he finds 
the pound unlocked, for he cannot break 
it open. The reafon is, that the naked 
poflfcflion is a title againft any pcrfon but the 
owner; but the owner has a titl^, and there- 
fore may take the bcafts at any time, though 
he cannot break the pound which the law 
hath ordained {a). 

[By the common law, if a man break the Mir.c2.f.26. 
pound., or the lock of it, or part of it, he 
greatly ofFendeth againft the peace, and doth 
a trefpafs to the king, and to the lord of the 
fee, an^ to the fherifFs, and hundredors, in 
breach of the peace, and to the party, and in 
delay of juftice; and therefore hue and cry is 
•to be levied againft him as againft thofe who 
break the peace. And the party who dif- co.Litt.47-V. 
drained may take the goods again, where- 
soever he fhall find them, and impound them 
«gain. 

And now by ftatute, on any pound breach, 2 w.&m.c.s* 
orrcfccus of goods diftraincd for rent, the ^'^ ^ 
perfon grieved thereby fhal!, in a fpecial ac- 
ta) But if a man di/lrain cattle for damage feaf ant , 
and put them in the pound, and the owner that had 
common there make frefii fuit, and find the door un- 
locked, he may.juftify the taking away of the cattle in 
^fmofra^o, Co. Litt. 47. b. 

Vide 30 £• 26. Where the defendant pleads, that 
AC foupd the czXiltfans nul inarmer de fe)mhre ne /enure 
**mremofne. Hale, MSS, Co. Litt. 47* b. Harg. n. 5. 

tion 
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tion (a) UPON the case, recover treble da 
mages and cofts againft the offender, c 
againft the owner of thegoods, if they fc 
afterwards found to have. come to his ufe c 
pofleffion,] 

tawfonv.starv, ** It has been adjudged in an a6lion on 2 /? 

Ld. Raym. 19. ^ M. c. s^ thut the wofd « treble" Hiall be u 
ferred as well to the word '^^ cofts," as to tl 
word " damages," and confcquently that tl 
coftj fh^ll be trebled as well as the damages 

C0.Litt.257. b. "And it is determined, in general, th 
JJy«r »59- ^' where a ftatuce gives treble damage, the coJ 
Qowp. 368. fhall be trebled of courfe." 

1 Term Rep. 
7a. 

[When a man hath taken a diftrefs, ai 
the cattle difbained, as he is driving them 
the pound, go into the houfe of the owne 

Co.Litt.i6i. if he that took tHe diftrefs demand them • 
the owner, and he deliver them not, this 

♦ A REScous in law. 

2. Diftrefles for rent being in the natur 
of pledges, the diftrainer had no power t 
fell them, at the common law. But now b 
ftatutc (2 fV. fir M.JeJf. i. r. 5.) it isenaftec 
that where any goods ftiall be diftrained io 
rent referved and due upon any demife, leaf 
or contiilft whatfoever, and* the tenant o 
owner of the goods dittrained, fliall not withii 
five days next after fuch diftrefs taken, anc 
notice thereof (v/ith the caufe of fuch taking. 
left at tlie chief meinftcn houfe, or other mofl 

(a) In fuch a£lion the plaintiir need not fhew hisrig^' 
to dillrain. Cotfwoich v.Betifon, Ld.Raym. 104. S.^' 
Salk. 347. 

^ notorious 
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notorious place on the premifles, replevy the 
fame 5 in fuch cafe the perfon diftraining 
fliall, with the IherifFor under-fherifF of the 
county, or with the conftable of the hundred, 
parilh or place, where fuch diftrefs Ihall be 
taken, caufe the goods fo diftrained to be ap- 
praifed by two fworn appraifers (whom fuch 
flierifF, under-ftierifF or conftable fhall fwear 
to appraife the fame truly, according to the 
beft of their underftandings); and after fuch 
APPRAISEMENT, (hall SELL the fame for the 
beft price that can be gotten for them, for 
fatisfaftion of the rent, and charges of the 
diftrefs, appraifement and falej leaving the 
overplus (if any) with the (herifF, under- 
ftcriff, or conftable, for the owner's ufe.] 

*^ In the notice for the fale of a diftrefs Mofsv.Gain- 
"nder this ftatute it is not neceflary to fet g°|^y 
forth at what time the rent became due for 
^hich the diftrefs has been made/' 

** If the perfon diftraining is fworn one of Andrews ▼, 
the appraifers, it is illegal, for he is interefttd ^^\ 
in the bufincfs; and the ftatute fays that he sthenic' 
^ith the flierifF, iSc. ftiall caufe the goods to 
be appraifed by two fworn appraifers/' 

^[In an aftion of trefpafs, for entering the'str. 717. 
plaintiff's houfe, and keeping poflcffion of it 
for eight days, the defendantjuftificd under a 
diftrefs' for rent. But by the Court, the de- 
fendant ought to have removed the goods at 
the five days end : and for the other three he 
is a trefpaffer, and there is no juftification. 

But quare^ as to the time of removing 
the diftrefs \ for the tenant is to have five days 

to 
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to make replevin ; and as thofe muft be whole 
days, cxclufive of the day of taking the dif- 
trcfs/it follows that the diftrainer cannot re- 
' move the diftrefs till the fcventh day.] 

Waiiicev.King, ** But In an aftion on the cafe for felling 
' *^* goods diftrained for rent in arrear, before five 
days had expired next after the diftrefs was 
taken, and notice given, the Court feem to 
have held that as foon as five days' (allowing 
twenty -four hours to each day, and com- 
puting the beginning of each from the mo- 

^ ment when the notice was given) had expired, 

the diftrefs might be removed and fold/' 

" Thus where a diftrefs was made and a 
regular notice of fale given in the {a) morn- 
ft*<J- ing of the 12th day of May ^ and in the after- 

noon of the 17th, the goods were removed 
and fold, it was held that on the evening of 
the 17th five days from the time of the dif- 
trefs had completely expired, and that the 
removal and fale was regular according to 
the time allowed by the ftatute," 

Ld.Raym. 54. [In an aftion of trover brought for cattle 
which had been diftrained for rent, it was 
found that the plaintiff was owner of the cat- 
tle, and that the defendant, after taking the 
•diftrefs, gave notice to the plaintiff, accord- 
ing CO the ftatute of 2 M^\ £5? M. fejf. i. c. 5. 
And it was objcdted that the notice was ill^ 

[a) It does not appear from the report at wljat tim; 
on the i,2ch the diilrels was taken, and the nctice giver, 
hut from the reafon given by the court, why the reniovij 
and fale were regular, which was that hvc days /r .3/;; the 
time of the dillrt^lb had compjeiely expired on the after- 
noon of the ijth, that mult have been tlie cafe. 

for 
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for the aft fays, that it fhould be at the chief 
tnanfi'on-houfe, or other notorious place upon 
the prcmiffes ; but in this cafe, it was giver^ 
to the plaintiff hinnfelf. Sed non allocatur 5 for 
by the Court, the intent of the aft was only 
that the party fhould have notice, which is 
performed by this mean, better than if it had 
been left at the houfe or other place. It was 
alfo objefted to the notice, that, according 
to the finding of the jury, it was given to the 
owner of the cattle, and not to the tenant of 
the land. Artd that although the aft is in the 
disjunftive yet it ought to have a reafonable, ' * 

conftruftionj and it is moft reafonable, that 
the notice fliould be given to the tenant of 
the land, becaufe he may fhew that the rent , 
is fatisfied, which does not lie in the know- 
ledge of the owner of the cattle. Sed non aU 
locaturi for the a£t has exprefsly provided, 
that notice . may be givfen to the owner of 
the goods. But if the tenant had fued a re- 
plevin, then the notice mufl have been giyen 
to him ; but notice to the owner fufficicntly 
affefts the owner ; and the plaintiff is found 
owner of the cattle, therefore notice to him 
is fufficient. 

In the fame cafe it appeared, that the te- 
J^ement, whereupon the diflrefs was made, 
lay part in the hundred of Kinajley in fVilt- 
fiire^ and part in the hundred of yindover in 
^he county of Southampton ; thai part of the 
diftrefs was taken in Kinajley , and part 'in 
^ndover; but that all was impounded toge- 
ther in the hundred of Kinajley ; and that the 
conftable o( Kinajley adminiflered the oath to 
the appraifcrs for the whole in the prefence 
^f the conftable oi Andover. It was objefted, 
I that 
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that the goods which were taken in Jndovef 
ought to have been appraifcd and fold thcr< 
and that the conftable of Andover^ thoug 
prefcnt xn^Kinafley when the appraifeihent wa 
made, had no jurifdidion therej fo that th 
whole was done folely by the conftable c 
Kinajley^ which therefore, as to the good 
taken in Andover, was void. But by th 
court, as the diftrefs was taken for one en 
TIRE rent, thediftraincr nnight well impoun 
the whole of it in Kinajley ; and the chafin 
of the cattle, taken in Aridover, to the poun 
in Kinajley^ was but a continuance of the tak 
ing : therefore the conftable of Kinajley ws 
Wjif. 354. the proper officer, within the adt, to fupei 
dT^^'luw ^"^^?^ ^^^ adniinifter the oath for the aj 
^acc. u . praifcment of the whole diftrefs. 

As to the mode of felling a diftrefs unde 
warrant from a juftice of the peace^ ir j 
cnadled, by the 2j G. 2. c. 20. that thi 
juftice granting the warrant of diftrefs, Ih^ 
therein order and direft, that the goods dif 
trained fliall be fold, within a certain limitec 
' time, not being lefs than four, nor more thar 

^ eight days; unlefs the penalty or fum 
money diftrained for, with the reafonabh 
charges pf the diftrefs, be fooner paid. Anc 
after fuch fale, the overplus, (if any) is tolK 
returned on demand to the owner of tb< 
goods diftrained.] 

1 Barnard. • «« The goods or Cattle diftrained under thi 
ftr^iiz^! ^^ ^^^ ^^^ replevifable, and an attachmen 
will be granted againft the flierift for fufiir 
ing the goods to be replevied, as he has d< 
power to examine the proceedings of tb 
juftices." 

cc Bu 
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" But in cafes where the juftices have only a Bi. 133K 
ipccial jurifdidion, if they exceed that, it was 
licid that the goods diftrained under their 
warrant might be replevied." 

"The power of afcertaining the charges of i Bum. juft* 
the diftrefs and fale is not given to the juf- ^^^' 
ticcs under 27 G. 2. c. to. as it is fomc times 
in ftatutes which give the fame authority, 
therefore it feems, that the officer executing 
the warrant is the fole judge thereof in the 
firft inftance, fo that if the owner of the goods 
is diflatisfied, the reafonablenefs of his charge 
muft be determined by an aftion." ^ 

" A juftice of the peace alfo is in general 
impowered by the fame ftatute which creates 
any penalty, fine, or forfeiture, to grant a 
jvarrant of diftrefs to levy the fame j and as 
it frequently happened that the goods and 
chattels of the perfons againft whom the war- 
rant of diftrefs was granted by the juftice of 
the peace were out of the jurifdiftion of the 
juftice granting it, by which reafon the war- 
rant was ineffectual -, it is enafted by 33 G. 3. 
^. (5,/ 3. " That in all cafes where any pe- 
nalty, forfeiture, fine or other money may 
by the warrant of any juftice or juftices of the 
peace be direfted to be levied by diftrefs and 
fale of the goods and chattels of any perfon or 
perfons, if fufficient diftrefs cannot be found 
^ithin the limits of the jurifdiftion of the 
juftice granting fuch warrant of diftrefs, on 
^<>ath thereof made by one witnefs, before any 
juftice of the peace of any other county, rid- 
ing, divifion, city, borough, town corporate 
G or 
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or place, (which oath fhall be by him certi- 
fied by indorfcment on fuch warrant) fuel 
penalty, forfeiture, fine, or other nnoney, oi 
fo much thereof as may not have been be- 
fore levied or paid, Ihall and may by virtue 
.of fuch warrant and indorfement- be raifed 
«nd levied by the pcrfon or perfons to whom 
fuch warrant of diftrefs (hall have been ori- 
ginally direded, by diftrefs and fale of the 
godds and chattels of fuch perfon or perfons, 
in fuch other coianty^ riding, divifion, city, 
torough, town corporate, or place, and the 
money arifing by fuch diftrefs and falfc fliall 
be applied and tlifpofed of for fuch purpofcs, 
and in like manner, as if lufEcient goods and 
chattels, or fuch pcrfon or perfons had been 
found within the jurifdiftion of the magiftratc 
-originally granting fuch warrant j and if no 
fuch diftrefs can be found, fuch offender or 
offenders fhall and may be forthwith pro^ 
reeded againft according to law; provided 
always, that no juftice who fhall indorfe any 
certificate upon, or authorize the execution 
"of any fuch warrant of diftrefs which may not 
•have been granted within his juriTdidiOfl, 
ihall be anfwerable or accountable for any 
irregularity which m^y have been committed 
or done in or about the obtaining or granting 
of fuch warrantt)f diftrefs/* 

^At common law, the many particulars 
which attended the taking of a diflrefs, ren- 
dered it a hazardous mode of proceeding; 
for, if any one irrcgufarity was committed, it 
' 'Vitiated the whole diftrefs, and made the 
' diftrainer a trefpafTcr a^ inkio. But now it is 

provided. 
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i provided, by ftatutc, that v^hcre any diftrcfs " ^v*. c. 19. 

: ftttll be made for any kind of rent justly *'^* 

i due, and any Srrcgularky ftiali be afterward^ 

I <fonc by the party diftraining or his agunt j 

I die diftrcfs (hail not be deemed unlawful^ nor 

t thcdiftraincr i' trelpafler ab initio > but th^ 

; P^ grieved may rec<^vcr fatisfaftjon for the 

Special damage in an aftion of trefpafs or on 

the cafe at his cleftion. But no tenant fhall ^>»- f- »<>» 
, recover in fuch aftion, if tender of amends » 

hath been made before the a<5lion brought. 

And the defendant in fuch adlion may plead ib.f.21. 

the general iflue, and give the fpecial matter 

iflcWdenoe.] 

" A landlord cannot juftify, under the plea Biflct v. Caid- 
of the general iflue given by this aft except p^f^; *' ^** 
for afts done as landlord; and therefore al« h. 3/0^.3. 
Aough he may juftify as far as the diftrefs 
goes, he cannot juftify expulfion under this 
^ut: So alfo if the goods continue on the 
premifles beyond the five days, he cannot s 
juftify under this iflue, entering the houfe to 

.'tmove them afterwards i but muft plead a 
licence to juftify the ajportavitj or liberum 

' ^^mentum to juftify the expulfion/* 

"An aftion of trover will not He for goods Wallaces, 
fold before five days have expired next after fnfBhij. 
die diftrcfs and notice, that not being a re- 
medy which can be purfued fince 11 G. 2. 
'• 19. as it tends to place the landlord in the 
«mc fituacion as he was before the pafling of 
^htt aft, the aftion ought to be brought fpe- 
cJally for the particular irregularity." 

. [But though the tenant ftiall only make fa- a w. & m. 
^^faftionfor the real damage fuftaincd, by ^^^-y^s- 
Q 2 any 
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any irregularity in taking or difpofing of th 
diftrefs; yet if any diftrefs and falc fhall t 
made^ for rent pretended to be due to tf 
perfon diftraining, where in truth no fiic 
rent is due, the tenant (hall recover, doubi 
the value of the goods diftrained, togethc 
with full cofts of fuit.] 



C H A p. II. 

OF THE 

REPLEVINS. 



HA V I N G in the foregoing chapter 
(hewn in what cafes a diftrefs or 
pledge may T)e taken, and how it is to be 
difpofcd of; the next thing, in order, to be 
treated of is, the remedy given the party 
to controvert the legality of fuch caption^ 
in order to bring back the pledge to the 
prpprietor, in cafe the diftrefs were unlaw- 
fully taken, and without juft caufe. This 
being a writ of great uft, and of every 
day's prafbice, deferves a very full con- "* 
fideration. . - . - ' 

Spelman in his Glojary defcribes it thus: spei.Giofl^ 
repkgiare. eft rem apud alium detent am^ can-- 485. 
Am kgitimd interpqfitd, redimere—et hac cau^ 
Ao eft ftipulatio in formd juris adbibita^ de 
Undo juri rt Jiftendo Je foro^ di£lum autem 
^eplcgiare ^uqfi rcyadiare, hoc -eft vadium vel 
^inus unum, loco alt erius^ Ju^erere Gf con-^ 
fiituere. 

. Or, in other words, a repleven is a jufti- 

^ial writ to the IherifF, complaining of an 

unjuft taking and detention of goods or chat- 

^Isj coipmanding the flierifFto deliver back 

G 3 the 
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the farhe to the owner, upon fecurky g*r 
to make out the injuftice of fuch, taking, 
clfe to return the goods and chattels. 

XJnder this head arc to he confidcredj 

t How the replevin ftood at comn 
lawj and the alterations ' which have fa 
made therein by ftatutes. 

r 

it, Of the duty of the flieriff in the c 
cvtibn of the replevin; and iiereih of 
pjed^es, 

III. Of the procefe to make the defend 
•appear. 

IV. Of the proccfs where the gp 
irc eloigned; and herein of the wric 

W witberiiafn. 

V. Of the procefs and proceeding wh 
the. defendant claims property. 

Vl; Of the procefs, as well for the pk 
"tiflr 4s defendant, in removing the replc 
ft9rn the inferior courts. * 

' ' VII. Of the replevin itfelf ; and hcrerft 
to be confidercd, * 

I. For whom and in what cafes it lies* 

\ J. The declaratic^n in replevin. 

3. The fevcral pleas In this aftion. 

4.T 
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• 4. The judgment in this aftion, whether 
for the plaintiff or defendant; and .herein of 
the writ de retorno babendo^ and the writ of 
fccond deliverance* 

VIIL Of the writ of recaption. 

t. Of the replevin as it ftood at common jinft- mo. 
law. Here it is firft to be obferved, that * 
the replevin was at common law a jufticial 
writ, that is, gave the (heriff a jufticial power * 
tp determine the point complained of in the 
?ounty, whereas other writs gave him only a 
niinifterial power. This jufticial power is 
taken from thefe words in the writ : Et eum 
jufie deduct facias — by which the Iheriff is 
made judge, whether the taking be juft or 
50t. This was highly reafonable, in order 
that this remedy might be fpeedy, left the 
party ihould want his beafts for carrying 91^ 
of his husbandry ; and therefore not to have 
formed this writ jufticial, would have been 
pot only detrimental to private perfons, but 
injurious to the common-wealth. Hence it 
is called /^/»i^w rcm^dium. Befides, it would 
have been of great trouble and expence tg 
private perfons to have taken the determina- 
tion of thefe fort of complaints, which rriuft 
.have happened every day, out of the neigh- 
bourhood. And yet the manor court was 
^ot trufted with this power in any caufe be- 
tween lord and tenant, becaufe the lord was 
liot to be judge in his own caufe. 

^dly. It is to be obfet ved chat there are two Dr. & Stud. 
Aings complained of in this writ, viz. The ^-j*^- 
^ing and detention of the pledges, as the 5C0/76. a. 
G4 words ^^-^^^-^ 



M * THE LAW OF REPLEVINS. 

cw.1iix.813. ^ords of the writ exprefs n-^qude cepit I 
injujle aettnet. — But what is principally con 
trovertcd in the replevin, is, whether th 
taking be juft or not. For there are but tw 
cafes wherein a diftrefe juftly taken, whetKc 
for rent or damage feaf ant y can be unlawful! 
detained. The firft is where the arrear < 
rent, or amends for the damage, is tenderc 
to the party diftraining.— And this tende 
muft be made before the beafts are inr 
pounded {a) ; for when the beafts arc in cu 
tody of the law, the perfon diftraining car 
not be faid unla^^ fully to detain that which 
in the cuftody and care of the law. 

Hence it is, that if a tender be made aft< 
impounding, and the beafts die in poun< 
the owner (hall bear the lofs ; becaufe fuc 
. tender comes too late to fix any fault or ii 
^ilbftice on the perfon diftraining- Butiftl 
tender had been before the impounding, 
feems the diftraincr is anfwerable, becau 
the impounding is unlawful. 

500.76.8. But here it is to be obferved, that tl: 

rLlrI^p^isI! tender of amends muft be pleaded to the lor 
himfelf, and not to the bailiflP, who mak< 
conufance of the caufe of the caption and d< 
tention in right of the lord; for that right 
not barred by a tender to any other than tf 
lord himfelf. — But if a tender be pleaded 
the lord, and they give in evidence a tend* 
to the lord's bailiff, where the lord was pr 
fcnt, that won't maintain the plea 5 becau 

{a) And if divers beads are dlftrained, and any one 
them be impounded before a tender is m^de, the te 
der i^ void. Lutw. 1262. 5 B51C. Abr. 8. 
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the dcrivacive power of the bailiff ceafes 
whfrc the lord is prefcnt j and they ought to 
prove the tender to that proper perfon to 
whom the amends belong, and who was 
ready to receive it. Yet if they plead a ten- 
der CO the lord^ and prove a diftrefs taken by 
a bailiff, the lord net being prcfent, and prove 
the bailiff to be the ufual receiver of the 
lord; qu. if that will not be a proof of fuf- 
ficient tender of amends to the lord him- 
felf? 

The fecond cafe where the detainer is 2 ja 207. 
pnlawful, is where the avowant hath return 34i- 
irreplcvifable, and the owner of the beads 
tenders all that appears to be due on the 
judgment in the avowry ; the detainer of the 
avowant is unlawful, and the owner may 
have his aftion of detinue for the detainer 
after the tender made. For though by tho^^ 
judgment the return is made irreplevisable, 
yet that is no final condemnation of the beafts 
or goods diftrained j they arc ftill to be con- 
fidcrcd as pledges in the hands of the avow- 
Wt, and therefore in their own nature liable 
t^i redemption upon payment or fatisfa6lion 
^f that rent or damages, for which they were 
<>riginally taken. — Lord Coke affigns another ainft. 107. 
remedy for the owner to recover his beafts, 
and that is upon fatisfaftion made in court 
to have a writ for their delivery. 

%. The form of this writ. 

, The detention then being complained of 
jn this writ, it may not be improper to look 
^to the ancient method of trying fuch unlaw- 
ful 
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fill detention, and what remedy the owner 
the beaft has for it at this day. The anci< 
method of trying rhe legality of the detcnti 
was very inconvenient, for the plaintiff in i 
plevin was to have his fiiitors ready to pre 
ifijianter^ that he had offered a. pledge, unc 
the notion that the pledge was fulRcienti i 
lord was then put to his law-wager, that i 
pledge offered was not fufficicnt to anft 
the debt, fo that it was totally thrown uf 
his confciencc to determine the fufficiency 
the pledge. This method of trial was ; 
ciently pradlifed and allowed, becaufe ori 
nally the lord might have fcized the land 
non-performance of the fervices, and the 
fore, when the rigour of that law was m 
gated, by turning the forfeiture into a > 
trefs, it could not be thought any unrcsrf 
able indulgence to the lord, to make 1 
^udge of the fufficiency of the pledge wF 
^^as to be put into his hands while the 
'depended; becaufe in all events the 1 
ought to be fafe. 

This account of trying the legality of 
detention is given by BraSlon in thq foil 
ing words; , 

Braa. 156. Si autem defender it detent ibnepi injujiam^ 

fitu 94. querens JeStam babeat ftaUm ad mdnum^ 

examinata in omnibus concors fuit, (sf i 
omnia fa£Ia fuerint Juh eorum pr^ejentia, . 
vadiabit defendens legem Je duodecima Wi 
in qua ft defecerit, intidet in manum vicecoi 
. £fX refutuei querenii damna fiia quif habuit 
illam detentionem j Ji autem legem fecerit d 
nu$y tunc .quietus recfdet^ fff querens in t 

rim 
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ruardidyftd nulla damna recuperabit, (^ re* 
tuntabit domino averia capta. The lord re- 
covered no damages where he prevailed on 
the law-wagcr, becaufc be had no damage 
where die tcrnder proved infufficient. But 
if the lord prevailed not on the law- wager, 
the plaintiff in replevin had his damages, 
becaufc he really was injured by the lord's 
rcfiifal, in lofing the ufe of his beads or 
goods, which he had a right to, upon the 
fufficicnt tender. 

But the . legality of the detention depend- p,^ ^ ^^^ 
ing .entirely on the fufficiency ' of the ten- c. 27-^ ' 
dcr, a more equal and better method of ^,'^^.^8.69!^ 
trial was found out by the confcicnce of 
twelve dilinterefted men j no way concerned 
in the event of the trial. And the point 
comes jn ilFue in the following cafe. Where 
the lord impounds the beafts notwithftand- 
ing the fufficient tender of the tenant, the 
tenant hath no way to recover his cattle 
but by his writ of replevin ; for if he takes 
then) out of the pound himfelf, he is liable 
toanaftion for breaking the pound:— this 
puts the lord to his avowry, wherein he 
niuft (hew the caufe of his taking and de- 
tention ; to which the plaintiff in replevin 
pleads, that after the taking, and before 
the impounding, he made a fufficient ten- 
der j and thereupon it Ihall be tried by a 
jury whether the tender was fufficient, and 
if it be found fo, the plaintiff in replevin 
Iball have damages for fuch unlawful de« 
tcntion. 

But though by the common law this writ 
^W naadc jufticial for* the eafe of the fub-^ 
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jcfl-, and the more fpecdy adminiftration 
juftice, yet the fubjeft, both lord and t 
nant, was expofed to many difficulties ai 
inconveniencies in the progrefs of the (u 
which were afterwards removed by level 
ftatutes. For, 

*Jj^»s9- \fi. The replevin at common law w 

*^^' only by writ, and this application mull ha^ 
been to the chancery, which was too tec 
ous for the diftant parts of the kingdom. 

s*» H- J. To make this remedy therefore more e: 

peditious, it is provided by the ftatute 
MarlbridgCy c. 2'. Sluod ft averia alicuj 
capiantur^ £s? injujie detineantury vicecomes pi 
querimoniam inde ftbifnSlam^ ea fine impea 
tnentOy vel contradiifione ejus qui diSfa aver 

ain(tx39. ceperity delikerare pcjfit.-^y force of th 
ftatute the Iheriff may hold plea in replev 
BY PLAINT of any value, as he might 
common law on a writ of replevin; the wi 
of replevin being a justicies or commiflic 
for that purpofe. 

F. N.B. 69. E- And to take away all the delays whi< 
ilfnft/i't?' attended the replevin by writ, the (heri; 
16H. 7.J4- by this ^&y rtiay, upon complaint mad 
command his bailiff, either by word < 
precepc, to replevy the plaintiff's beaft 
for poffibly the fheriff cannot wrice, whi^ 
was frequently the cafe in thofe days, < 
has not the materials of writing with^hinf 

jTv£'pM<5. ^^^ ^'^5s ^'^^ *^^^'ff ^^y ^^ ^"^ ^^'^ 

county court. For this aft being ma< 
for the more fpee<]y adminiflration of j]U 
tice, hath received the oioft favourable co\ 

ftrutaif^' 
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firudion. It would be very inconvenient 
that the owner of the beafts, for whofe 
benefit the ad was made, fhould ftay till 
the next county court, which is held only 
from month to month. But then the fberiS* 
muit enter the jilaint at the next courts that 
it may appear on the rolls of the court. 

" The hundred court cannot replevy by Haiiet ▼« Biit. 
plaint out of court, (a) though there be a "• ^^"*- *'•• 
prefcription for it ; for it derives its autho- 
rity from the county court, and that could 
replevy by writ only, before the ftature of 
Marlbridge which does not extend to the 
hundred court." 

" But now for the more fpeedy delivery of 
cattle taken by way of diftrefs, it is enaded 
by I & 1 P. & A/. €. 1 2,/. 3. that every 
fteriff of (hires, beuig no cities or towns 
niade fhires, fhall at his firft county day, or 
within two months next after he hath re- 
ceived his patent of office of flieriffwick, 
depute, appoint, and proclaim in the (hire 
town within his bailiwick, four deputies at the 
leaft, dwelling not above twelve miles one 
diftant from another : which faid deputies fo 
appointed and proclaimed, fhall have autho- 
rity in the (heriff s name to make replevies 
and deliverance of fuch diftreffes, in fuch 
Planner and form as the (herifF may and 
otight to do ; upon pain that every IherifFfor 
^cry month that he (hall lack fuch deputy 
or deputies, (hall forfeit for every fuch of- 

(«) But the difFerent reports do not agree as to the 
•pinion of the court upon the point. See cxrra^s 
from each, 19 Vin. 20, under pi. 8, Ld. Raym. 219. 
4tliEdit.n. 

fence. 
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ftftce, five potihids t tht oM half of trhicl 
forfeitures ftiall be to the king, the' othc; 
half to hirri that will fuc for the fame.** 

Trcvannian't " Atld if E perfoD who flSi jlO ^Uthortt^ 

?iMod.32. grants replevins, the court of K. B. wit 
grant a j'^e? warranto infortnation againfl 
hini. Thus where an attorney vfurped ar 
authority tof granting replevies, arid reple- 
vied his own goods, though. the court ai 
firft refufed an information, bccaufe the dif- 
trainer had another remedy hy par co fraSo^ 
yet they afterwards made a rule nifij^ 

2dly. Another mifchief at common lai^ 
was, that the replevin being jufticial, and 
tlcterminable in the county court, if the 
plaintiff in replevin pleaded to the lord's 
avowry that the tenancy was hors de Jm 
fee^ the inferior court had no farther c6nu- 
fancc of the aftion ; becaufc this plea 
brought THE FREEHOLD in qucftion, which 
the county court, not being a court of re- 
cord, had no power to try, and therefore 
could not pfoceed. fiy fuch means the 
lord was left without remedy to recover 
the beafls as bH pledges ; becaufc the co\jrt 
could nor determine the point on which 
'the return Was to be made. This was re- 
13 Id. I. mcdied by TVeftm. 2. c. 2. which- gave tlic 
lord a fone to remove the caufe into *he 
king's courts, where that plea might bt 
tried, and the lord be eftabliflied in the 
pofleflion of his fervices, and ftill have 
the pledges de retorno habend-o retained for 
him« 

A third 
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A third mifchicf at common kw was, 
that when the avowant ha^d jvdgment for 
a return of the beafts, he h'a:d very often no 
benefit by his fuit; becatffc it frequently 
happened that, pending the fuit, the tenant 
had fold the cattle delivered to him on the 
replcrin, and become, infol vent. The mif- 
chicf arofe from this, that the (herifF could 
only take from the plaintiff plepi de prcfe- 
^mdovci this, as in other aftions; which 
pledget were only to anfwer the amercia- 
mcDt to the king pro falfo damore^ and 
looked no further : and even thcfe being 
very fmall did foon degenerate into mere 
niatter of form. To remedy this incon- 
venience, the faid ftatute of Wefim. o.. c. 2. 
hath directed the flieriff, non Jolmmnodo re- n 2d. « 
^ptre plegios de frofequendo a conquerentibus^ 
fid etiam de averiis r^tornandis^ fi adjudi-- 
cetur retornand' ; CfX Ji quis alio modo plegios 
ceperit^ r^pondcat ipfe de prelio averior'.-^ 
But the method of proceeding in this cafe 
^ill be fully treated of under the writ de 
'^clmo bahendo. 

itbfy. Another mifchief was, that if the »inft-34o- 
I>laintrff had tionfuitcd himfelf, and the 
Avowant had judgment, yet he could not 
Wc a return irreplevifable ; but the te- 
nant might replevy the fame diftrefs in 
^itum. This alfo is remedied by the 
fame ftatute of M^eftm. 2. c. a. by which it iiE4. t. 
IS provided quod quam cito adjudicatum fu^ 
^itretomum aver ior urn dijiringenti \ per breve 
^ judicio^ mandetur vicecomitiy quod reior- 
^«» hdbere faciat difiringenti de averiis^ in 
jui jure^i inferatttry juod viiecomes ea non 

deli* 
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deliberet fine breviy in quo fiat mentio de jt 
dicio per judic* reddit* ; quod fieri non pi 
terit nifi per breve quod exeat de rotuh 
jujiic\ coram quibus dedufla fuerit loquek 
Purfuant to this law, the writ de retom 
a«g.jud.4.ii babendo concludes thus, after a recital i) 
the judgment for the avowant, — '* ideo tih\ 
pritcspimus quod prad* (the avowant) averk 
pra^ fine dilatione retornari facias^ 6f ta 
ad querimoniam ipfius (the plaintiff in reple- 
vin) non deliberes fine brevi noftrOy quoi* 
de prafat^ judicio exprejfam faciat mentionem'' 

Therefore we connmand you, that the 
aforefaid (the avowant) the beafts aforefaid 
without delay you return, and that you do 
not deliver them upon the complaint ol 
(the plaintiff in replevin) without our writ, 
which (hould exprefsly mention the aforefaid 
judgment. 

This writ, which muft recite the former 
judgment, is the writ of fecond deliverance, 
which will be treated of in its proper placc.*^ 
»inft.34i. Only here it maybe neceffary to obfcrve, 
that if the avowant hath judgment in the fe- 
cond deliverance, he fhall have return irrcr 
pie vi fable of the beafts ; but fubjedt ftill to 
redemption by the tenant on payment of the 
rent; becaufe they are ftill in the nature of a 
gage or pledge. The fcveral other altera* 
tions that have been made in the replevin 
will be taken notice of under the fubfequeni 
heads. 

IL Of the duty of the fheriff in the exe- 
cution of the replevin i and herein of tb< 
pledges. 

3 Wheihci 
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Whether the replevin be by plaint or writ, "^i'- ^^"- 

L/i'/r*!/*! 1 ^77' 439* 

tnclhenfr, before he grants the one, or exe- cro.c.r. 446. 
cotes the other, ought to take from the 3 m^^- 57. 

,..^- ' ^ 1 7 Comb. 1. S. C. 

plaintifr pledges ae prof and pledges ae re- skin. 244. 
tmo habendo. The firft, as has been faid, ^•^• 
was at common law, to anfwer the amercia- 
nicnts to the king fro faljo clamore^ in cafe 
the plaintiff did not prevail in the fuit. The 
other pledges were introduced by IVeftm. 2. 
(* a. for the fecurity of the avowant, in cafe 
he (hould have judgment for return of the 
beafts. — And by this aft thefe pledges are 
anfwerable to the avowant, if the plaintiff 
hath difpofed of the bealh pending the fuit. 
And if the pledges are infufficient, the (heriff 
is made anfwcrable by that ftatute for their 
infufficiency; 

And it feems the pledges fro reform ha- Dait. sher. 440. 
itndo, may b;^ by bond even of the plaintiff ^^^'' ^'^^• 
in replevin himfclf. ' The condition of which lj. Raym. 278, 
is, not only that the plaintiff (hall profecute 
the fuit in replevin, but alfo that he will 
make return of the btfafts, if return thereof 
be adjudged by law, and alfo to fave harm- 
kfs and indemnify the fheriff for delivery of 
the faid beafts: for the Iheriff being anfwer- 
ablc for the fufEciency of the pledges, may 
take the fecurity as he pleafes, fincc it is at 
kis own peril. 

Thefe pledges are in the nature of fure- C:x).car.^6. 
ties^d retorno habendo^ and therefore money u/ZTshcr. 434. 
or any other cattle being a pawn, is not a 
pledge within this ftatute j for the procefs, 
^s Ihall be hereafter (hewn, is by Jcire jaciasy 
"Which is ^ procefs to bring the pledge or 

H furcty _ - ' 
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furety into court to fhew caufe, and there- 
fore cattle cannot be a proper pledge. For 
this reafon, a (herifF has been adjudged to be 
liable to an aftion on the cafe for taking mo- 
ney, as. a pledge de retorno bahendo ; becaufc 
the money was not fuch a pledge as the fta- 
tute diredls. And it feenns there need not 
NECESSARILY be morc pledges than one, if 
that be fufficientj though the words of the 
a6t are pledges in the plural number: becaufc 
if one pledge be fufficient, the defendant hath 
no lofs, and therefore the intention of the 
ftatute is anfwered, which provides for the 
defendant's fafety, 

[Now, for the greater fecurity of pcrfons 
diftraining FOR RENT, it is provided -by fta* 
tute (i ! G. 2. ^. 19. § 23.) that IheriflFs and 
other officers, having authority to grant re- 
plevins, fliall in every replevin of a diftrcfs 
FOR RENT take in their own names, from 
the plaintiff and two fureties, a bond in dou- 
ble the value of the goods diflrained (fuch 
value to be afcertained by the oath of one or 
more wiincfTes not interefted, which oath 
the perfon granting fuch replevin is to ad- 
miniller) and conditioned for profecuting the 
fuit with efFeft and without delay, and for 
returning the goods in cafe a return (hall be 
awarded, before any deliverance be madfe of 
the diftrefs ; and fuch (herifF or officer taking 
fuch bond, (hall at the requeft and cofts of 
the avowant, or perfon making conufance, 
affign fuch bond to the avowant, 6f ^ . by in- 
dorfmg the fame, and actefting it under his 
hand and feal in the prefence of two or more 
witnc(res, which may be done without any 

ftampj 
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ftamp; provided the affignment be (lamped 
before any aftion brought thereon ; and if the 
bond be forfeited, the avowant, &?f. may 
bring an adion thereupon in his own name, 
and the Court may by rule give fuch relief 
to the parties upon fuch bond, as may be 
agreeable to jufticej and fuch rule fhall have 
the cfFeft of a defeafance.] 

The ftieriflF having thus taken pledges ainft- 139* 
from the plaintiff in replevin, he ought forth- J^n. b. 6S.f, 
with to make deliverance of the goods or 
cattle diftrained ; but if the diftrefs was taken 
within a liberty and impounded there, the 
Aeriff ought firft to iflue his warrant to the 
bailiff'of the liberty, having return of writs, 
to make deliverance. And if the bailiff 
Qiakes no anfwer, or as the ftatute of Marl- 
hridge fays, c. 21. — Ea deliberare no/uerity 
tunc vicecomes fro defeSfu ipftus ballivi ea fa- 
^ deliierari. — This aft, as to this part of 
't, was made to enlarge the power of the 
fceriff, by impowering him to enter into the 
ibcrty to make delivery, where the bailiff 
^as negligent. Whereas at common law 
he (heriff could not enter into the liberty 
Krjchout a non omittas, which was too di- 
latoiy. 

And by this aft, if a diftrefs was taken ^inft. 140. 
^ut of a liberty and impounded within it, > 
the fllcriff might enter the liberty without 
Ujy previous warrant to the bailiff 5 becaufe 
J)e caption, which is one of the points com- 
>hined of in the replevin, was in the county, 
ittloutof thehberty; and therefore the right 
make a deliverance, ought to be in that 
H 2 officer. 
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officer, within whofe diflrift or jurifdi6Ho 
the caufe of complaint fir ft arofc. And a 
this is law, whether the replevin be by plair 
or by writ. ' 

If the diftrefs be drawn into a houfe, ca: 
tie, or other ftrong hold, the fherifF or h 
bailiff, after demand made for deliveram 
of the diftrefs, may break open the houfe ( 
caftle to replevy th^m.— This feems to I 
the common law; — for though a man's hou 
is privileged by common law for himfel 
his family, and his own goods, fo thattl: 
IherifF cannot break it open to attach any < 
them in a civil adion at the fuit of a priva' 
perfon ; — yet a man's houfe could not priv 
lege or proteft the goods of another pei 
fon unjuftly taken, fo as to prevent the ofi 
cer to make replevin ; becaufe the privilej 
and fecurity of a man's houfe could prote, 
but his own goods. — This praftice howevc 
of driving diftreffes into ftrong holds, was 
frequent in the barons' wars, and the poor 
fort fuffered fo much from the men of powe 

ainft. 193. that the ftatute of ^<?/?w. i. c. 17. exprefs 
gives this power to the IherifF, or his offic( 
to break the houfe to make delivery of t 
cattle, whether the replevin be by plaint 
by writ.— But this, as is faid, muft be aft 
demand made, and notice given to the le 

Dait.shcr. to fuffer them to be replevied. And> t^d 

43»> 439- fpj. ^j^g perfon diftraining from rcfufing 
neglefting to deliver the diftrefs, the ftatt 
further direfts, that the caftle, or ftrong hoJ 

2inft. 194. fhall be razed and thrown down^but tl 
muft be on a fuit in behalf of the kir 
whereirt all parties concerned in intcreft m^ 
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firft be heard. And by this adt, if the bailiff 
ofaJiberty, having return of writs, fhall noc 
make deliverance for the reafon aforefaid, 
the Iheriff may proceed without delay, or 
any new authority, to niake replevin in man- 
ner aforementioned. Though in other ac- 
tions, even in executions, at the fuit of private 
pcrfons, he cannot enter a liberty, without a 
noH mittas. ■ 

.If the replevin be executed, and the dc- Dait. shtr. 43I, 
liverance made, where It is by plaint, the *^'' 
bailiff, at the time he makes deliverance, 
ought alfo to attach the defendant by his 
goods, to make^ him appear at the next court 
day; for in this aftion the attachment is the 
firftprocefsj becaufe the replevin complains 
of a tortious taking, which is in nature of a 



Where the replevin is by writ, and the f. n. b. 70. 
flicriff executes it before the alias or pluries P/^^* ^^'^'- 
conoes to his hands, the (heriff may hold 
plea of it in his county court; but either 
party may remove it by pone or recordari 
into the courts above; the ^plaintiff without 
caufe,. and the defendant upon caufe flicwn. 

This writ of pone, if it be taken out by the 
plaintiff in replevin, hath a claufe in it, to 
fumnnon the defendant to appear in the court 
above, at the return of the writ; quod tunc 
fit ibidem prafato A. (the plaintiff) inde re- 
Jfonfurus; and fo vice ver/a. If the replevin 
be removed by the defendant, then the pone 
commands the fheriff, ** quod dicat prafato 
A,*(ihe plaintiff) quod fit ibi kquehm fuam 

H 3 verfiis . 
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ver/us fr4edi5Ium B. (the defendant) inde pro 
Jecuturusy fi voluerity ^c. — " To tell th 
aforefaid A. (the plaintiff) to be there d 
profccute his plaint thereof againft the afore 
faid B. (the defendant) if he (hall think pro 
per." And by this means both parties ha7 
days in the court above, 

F. N.B.68.E. If the ftierifF doth nothing upon the firl 
writ, the plaintiff nnay have an aliaSy an< 
after that a pluries replevin. In the plurie 
is always inlerted this claufe, *' vel caujaf 
nobis certificesy quare mnndatum voftrum^ alia 
tihi inde direSlunty exequi noluijli vel non p 
tuijiij*' — " Or certify your reafon to us' wh 
you would nor, or could not execute ou 
commands heretofore to you hereupon di 
refted." 

The fame may be inferted in the aliaSy 
the plaintiff pleafes^ and then both the alic 
and pluries are returnable in the king's bene 
or common pleas; and the pluries alwaj 
determines the power of the (heriff to ho) 
plea of the replevin in the county; and i 
doth the aliaiy where the faid claufe of v 
caujam nobis certifices^ i^c. is inferted. Th 
reafon is, bccaufe this claufe gives cith( 
party a right to call upon the fheriff, in th 
courts above, to give an account of the ex< 
cution of the writ ; and this on the pretcnc 
or fuppofition, that the fheriff hath not 1( 
gaily executed the writ. The fheriff, thi 
called upon, cannot give the court an a( 
count how he hath executed the writ, but b 
his return on the writ itfelf ; and that cann( 
appear judicially to the court, till the wr 

an 
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and the return be filed; and the (hcriff hav- 
ing thus parted with the writ, he has no 
authority to proceed farther in the court 
below. 

By this means the plaintiff in replevin may 
controvert the flieriff 's return, and (hall re- 
cover damages againft him, if it be found to 
be falfe, or not duly made. — This is allowed 
the plaintiff, not only for his damages, but 
alfo to intitlc the king to a fine againfl the 
Iheriff for his contempts and is the moft ex- 
peditious way to oblige the (heriff to make 
the deliverance fairly, that the plaintiff may 
not want his beads to carry on his hufbandry. 
But if the fheriff injures the defendant in the 
execution of the replevin, by taking fome of 
his cattle, the defendant has his aftion of 
trefpafs againft him to punifh him, as in all 
other cafes of trefpafs. Here we may ob- 
ferve one thing peculiar to this writ of re- 
plevin, that the defendant on the return of 
the alias and fluries has no day in court ^ nor 
is he fo much as fummoncd to appear by 
the writ in the court above ; whereas in all 
other afbions, the defendant by the very ori- 
ginal is put to his pledges for his appear- 
ance. — But the reafon of the difference is 
this. In other originals, the defendant is 
but fummoned to anfwer the plaintiflF*s de- 
mands, and t^e plaintiff by fuch writ gets 
nothing from the defendant till the event of 
the fuit, and therefore the defendant muft 
have a day in court by the original. — But in 
replevin the plaintiff hath his bcafts reftored 
to him on the execution of his writ, and the 
defendant fhall never have return, unlefs in 
H4 hi> 
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his avowry he can juftify tHc caption 5 fo 
that from hence it appears the defendant need 
not be fummoned in this ivrit; becaufe it is 
plainly for his intereft to do fo, otherwifc he 
can never have a return of the cattle.— 
1R0.Abr.5S1. Thus the defendant becomes plaintiff or ac- 
tor. — Hence it follows that the parties in re- 
plevin, may appear and plead at any other 
term than that in which the replevin is re- 
turned ', becaufe having no day in court on 
the return, as is before obfcrved, there can 
be no difconti nuance of the fuit, though the 
plaintiff fhould not declare in the fame 
term. — If the plaintiff fhould not declare in 
replevin, the defendant, though he hath no 
day in court, may however come in, and 
oblige the plaintiff by rule of court to de- 
clare; becaufe other wife the defendant could 
never have the judgment of the court, for a 
return of the beafts (a). 

offic.BrcY. But if the plaintiff fhould of himfelf de- 

Dyl'r 246. a. clarc without any compulfion from the dc- 
Kaft. Entr. fcndant, as he may do, the defendant is 
brought into court by attachment, ^c. to 
plead; and if the plaintiff fhall obtain judg- 
ment by default, what remedy hath he for 
his damages ? 

(<7) Where the plaint in replevin was removed by th« 
defendant into the court of C. B. from an inferior 
court by a recordari facias loqucJam, which was filed on 
the appearance day of the return, and a rule to declare 
was given, the Court held that the defendant mighi 
lign a judgment of non prof, for want of declaring, 
without demanding a declaration, as in other actions. 
Jnmes v. Moody, i H. Bl. 282. vide 2 Crompt. 
Fiac\. 239. 

It 
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It is ufual now for the plaintiff to take out t^.N.B.68.B. 
the replevin, alias and pluries, at the fame 
time; and if he has a nnind to take the caufe 
at once out of the (herifF's hands, he may 
deliver the alias or pluries as he thinks fit to 
the iheriff, without ever (hewing him the 
original. writ. — By this the plaintiff, as is al- 
ready obferved, has a right to call for the 
Ihcriff^s return, and the fheriff ought him- 
felf to appear in the court above, to purge 
his contempt,' for difobeying or not executing 
the original writ, which the law prefumes 
was delivered to him j and then the Iheriff 
m^y excufe himfelf by making an honeft re- 
turn on the; alias or pluriis^—i^ quod nullum R.,ft. Enc. 
(diud brevfiy (fc. came to his hands. And s?©- ^• 
thus the plaintiff, if he pleaf^s, may at once 
ouftthe Iheriffof his jurifdiftion, without the 
trouble of removing the plea out of the ihe- 
riiF's court by pone. 

III. We come now to the procefs in re- 
plevin to make the defendant appear. 

And here it i? to be known, that the re- Reg %u 
plevin is vicontiely and is a com million to 
give the (heriff authority to gage deliverance 
of the beafts, and therefore there is no day 
given to the defendant by this writ. But on 
this eomnfiiffjon the (heriff makes out a pre- 
ccpt to deliver the beafts, and alfo an actach- 
n^ent to the defendant to appear at the next 
court day. — So if it be by plaint, the precept 
is.made to the bailiff to deliver the beafts, 
^ndto attach the defendant. And the rea- 
fonwhy an attachment is the fii ft procefs, is, 
ti^at replevin complaining of a tortious tak- 
ing. 
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ing, is in nature of a trefpafsj and there 
attachment per pkghs is the firft proce 
left the defendant fhould efcape. 

But if the (herifFdo not execute the repJ( 
^ vin, then an alias goes out, in which ther 
may be a vel caufam nobis fignifiees i and th 
leafon is, that the plaintiff being deprived c 
the ufe of his beafts, which he is obliged t 
fuftain in the pound, the law allows thath 
(hould in the alias infert the third proccfs 
becaufe though the officer, as a defaulter, '\ 
not anfwerable for not executing mefne pre 
cefs, till after two defaults ; yet, becaufe tli 
beafts may be eloigned, the. withernam ma 
ilTue on the fecond procefs, and t\it cauja 
nobis JignifceSy be put in the alias. And th 
alias is returnable into the king's bench < 
common pleas. In the common pleas, b( 
caufe it is a civil plea; and in the king 
bench, becaufe it is in the nature of a tre 
pafs. It is alfo returnable into chancery, b 
caufe he may have a withernam thence upc 
an elongatay fince there is another origin? 
Z'iz. a pluriesy which is yet to be iffued 01 
of that court. 

If there be not caufam nobis ftgnificeSy it 

only vicontiely as the firft writ. In the $1 

ries they muft put in the claufe, vel caufa 

nobis fignificesy becaufe there have been tv 

neglefts already in the procefs. — When tl 

fluries ifTues, it has been much difputi 

whether the fherifF's vicontiel power be d 

FiflA^rtit tcrmined. And it is faid, in one cafe, th 

Hcpiev. pi. 16. fince the writ is to replevy, vel cattfamftgi 

Jices^ the vicontiel power continues.— But 
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the IherifF does not replevy, then he is to 
fticw caufe why he did not; and this is ar- 
gued to be the fcnfe of the writ, from the 
disjundlive words contained in it. 

But I take it, that the vicontiel power is F^tz. Abn tM 
determined by the fluries. 1. Becaufe the^"^^"* 
IhcriflF has been twice guilty of neglcdting his 
duty, and therefore is not to be trufttrd with 
judicial power. 2. He is anfwerable to the 
court how he has obeyed the writ; and 
therefore the court muft have the writ, to 
fee whether he has done his duty or not. 
And if the court be entitled to the writ, to 
fee whether the officer has done his duty, lie 
cannot proceed on the writ. . 

[The pluries replevin fuperfedes the pro- 
ceedings of the IherifF, and the proceedings 
are upon that writ, and not upon the plaint ; 
as they are, when the plea is removed by • 
recordari. Ld. Raym. 617.] 

By the pluries there is no day in court, 

either to the plaintiff or defendant, but only 

to the (herifF in order to fine him for dif- 

pbeying the firft writ. [But though there 

*s neither fummons nor attachment in the 

pluries^ yet the return of it is a good day in 

court to the parties. And the entry in fuch 

cafe is, that the defendant attachiatus eft ad 

^^fpondendum de placito quate cepity tfr. for 

though there is no aftual attachment, yet 

there is an attachment in confequence of 

WW, the defendant being obliged to appear 

^pon the peril of a withernam. Ld^ Raym. 

6«7* Salk. 583. S. C] If the parties negled 

to 
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to appear on the return of the pluries, tt 
way to give them day, is as follows. 

If the plaintiff comes into court, and ok* 
lit Jcy at the day on whieh the (heriflF is 
Ihew caufe to that court, why he did n 
execute the firft vicontiel procefs, there, as 
appears by the entries in Raftaly he Ihall hai 
an attachment againft the defendant, to brir 
him in to anfwer, and this writ gives thei 
both a day in court. 

The reafon is, that replevin is in nature i 
a trefpafs, and on every trefpafs the attad 
ment is the firft procefs j and therefore ^ 
well in the IherifF's court below, as in th 
court above, the plaintiff may have an at 
tachment in the firft procefs, and if the de 
fendant does not appear, and nulla bona b 
returned, then on the ftatute 25 E. 3. c. 17 
they may have a capias and procefs of out 
lawry. — But at common law, there was onl; 
a diftrefs infinite; becaufe there was no fin< 
to the king on the replevin; unlefs wher 
the elongata or claim of property was returnee 
by the IherifF; for thefc being contempta 
the king's procefs, there was a fine Pt com 
mon law, and therefore axapias in the com 
mon procefs came in by the ftatute. 

Bro^ tit. Jour. gut if thc defendant comes in at th, 
^* ^' day the IherifF has in court, he cannot de 

mand the plaintiff, becaufe the plaintiff ha 
given the defendant no day in court; aa 
if the defendant hath no day, he cannc 
demand the plaintiff under the peril of 
nonfuiti and ther<;forc the method is fc 

tfc 
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the defendant to have a fpcc^ial writ to warn 
the plaintiff to come into court and profe- 
cute his plaint, which is in nature of a 
*omre\ and if the plaintiff does not come 
into court at the return of fuch writ, then 
he (hall be nonfuited, and the pledges 
amerced. — In the fame manner w'here thrre f. n. b. 69* • 
is a virious poncy that gives the defendant ^*^' 
no day in court; yet the record being rc- 
nioved> the court proceeds on the firft writ j 
and on fuch writ if the defendant appears, 
the plaintiff is not demandable, becaufc 
there is no day given to the defendant, 
but he has a fpecial writ to warn the 
plaintiff to come in and profecute, and if 
the plaintiff does not on fuch writ ap- 
pear, he is nonfuited. 

IV. or the procefs where the goods are 
eloigned i and herein of the writ of wither^ 
nam. 

Withernam is derived from the Saxon ^ '*^^' hc» '• 
^ords weder (other) and naam (diftrefs) fig- 
nifying another dillrefs, inftead of the for- 
'fJcr, which was eloigned. Vetitum namium Speim. tie 
fignifies a forbidden diftrefs ; and therefore""^"'""'""'' 
though a diftrefs were originally lawful, yet 
rf it be detained againft the replevin, it is 
"^titum namium and unlawful. 

The withernam is part of the lex talionis^ 
^hich as it prevailed in the cafes of maihem, 
'^hcre the judgment of old was in, this king- 
dom,--eye for eye, and tooth for tooth,— fd 
^*8 it in the cafe of taking and detaining 
«gs»inft pledges, --beaft for beaft. 

Withernam 



'tfttitum natmuwu 
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Witbernam was two-fold. 

Ii) the county below j and 

In the courts abovef. 

**§»««♦ I. In the county below, though the (he 

rifPs bailiff returned that the beafts wer< 
cloignedj yet the withernam did not imme 
DiATELY go, becaufe the defendant was no 
to lofe his own beafts on the return of ,- 
bailiff, againft whom, if the return wen 
falfe, he could have no fatisfaftion. — There- 
fore in fuch cafe, there was an inqueft oi 
office holden by the ftieriff, to fee whether 
the beafts where found to be eloigned or 
not ; and if the beafts were found eloigned, 
then there iffued a withernam, for the eloign- 
ment found by the jury, Jecundum legem 
talionis. 

2. In the courts above, the withernam is 
awarded on the elongata returned. For the 
king's minifter having returned, that the 
beafts were eloigned, fo that he could not 
do execution, there is a proper ground to 
award this procefs — 

Firft, becaufe the ftieriff is liable for a 
falfe return, who is a perfon fufficient to 
anfwer the party. Secondly, becaufe the 
fheriffs return is fuppofcd to be true till 
the contrary appears. And there is no mif- 
chief to the defendant in this cafe, fince 
on producing the cattle which he has taken, 
he may have his beafts again ; and there- 
fore it was proper fuch a writ fliould 

go 
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go out Jecundum legem taiionis^ on the Ihc- 
rifPs return, without any inqueji^ rather 
than the plaintiff fhoold want his cat- 
tle, and his hufbandry Hand dill in the 
mean time. 

This writ lieth where a man takes the f. N.B.73. 
goods or cattle of another man, and the ^ 
party fueth a replevin by writ, and an alias 
and fluries j and upon the pluries the (he- 
riff doth return, that the cattle or goods 
are eloigned, (^c. then this writ of wither^ 
»«« ftiall iffue out of the court where the 
pluries is returned j — returnable in the king*5 
bench or common pleas. And the form of 
the writ is fuch : 

*' Rex vie. Line. Jalutem. ^um 'pluries 
tibi pr^ceperimus^ quod jujicy iffc. A. averia 
M qua B. fcfr. vel caujam^ i3c. quare man^ 
idtum nojlrumy pluries tihi inde direSfum^ ex- 
^ui noluijti vel non potuijiii ac tu nobis 
h^ijicaverisy quod poftquam pradiSius B, ave- 
^i^ pradtSli A. cepit in comitatu tuoy ea fu^ 
imt de comitatu pradi£io in comitatum B. 
i^ quod ea eidem A. repUgiare non potuijli; 
»w malitia ipjius B. obviare volentes in hoc 
P^^tiy tibi pracipimus quod averia p'adi5li 
B* in kallivd tud inventd^ fine dilaticne capias 
w withernam^ &? ea detineasy donee eidem A. 
.^eria Jua prsdiEla Jecundum legem tff con^ 
J^tudinem regni noftri replegiare poffisy juxta 
^^arem mandatorum nofirorum pradiSlcrum^ 
Piustibi, (<fcr 

. " George the Third, i^c. To the (heriff 
^f W^. greeting; Whereas we have often 

com- 
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commanded you that juftly, ^c. to J. his 
beaft, which -5. (jfc. or the reafon, 6fr. 
>vhercfore you would not or could not exe- 
cute our command hereupon often dircfted 
to you ; and you have fignified to us that 
after the aforefaid B. the beads of the 
aforefaid J. had taken in your county, he 

. drove them out of the aforefaid county into 
the county of B. by reafon whereof you 
could not replevy them to the faid Jp 
We, being defirous to prevent the mifchic- 
vous defign of the faid B. in this behalf, do 
command you, that without delay you take 
in withernam the beafts of the aforefaid i* 
found in your bailiwick, and detain them 

, until you are able to replevy to the ftid 
j1. his beafts aforefaid according to the 
law and cuftom of our realm, and purfoant 
to the tenor of our commands aforefaid, be- 
fore to you, £sf^." 

n H. 8. 16. gy^ ^Y)\% writ does not lie upon log- 
geftion only that the beafts are eloigned, by 
reafon whereof the ftieriff cannot replevy 
them, ^c. for this being an award Jecm" 
dum legem talionis^ cannot be on a furmifc) 
but only be where the eloignment rs found 
by inqueft below, or returned above, bytkc 
proper officer. 

F. N. B. 73. ^fjd t;j^}s writ fhall not iffue out of ch^- 
s2jH. 6. 22." eery, unlefs elongate be returned into that 
court upon the aliaSy fcfr, for the tlmi^^ 
being the foundation of the witbernS»j 
wherever the elongata is returned, there the 
withernam muft be av/arded; andfirtce^thc 
alias y as it is faid is returnable! inta^ chifl- 

ceryi 
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eery, the withernam muft thence iffue. But 
though it goek out from thence, it is re- 
turnable into one of the benches, becaufe 
it gives the defendant day thereon to pro- 
ceed; for fince the defendant's goods are 
taken fecundtim legem talionis, he muft have 
a day given to difpute the legality of fuch 
taking. 

The defendant (hall have a day in this f. n. b. 73. 
writ by attachment, and not otherwife ; as ^-^^ 
if elongata be returned on the pluries reple- Is £^3! »6. 
^iari facias, then the writ of withernam has f^^\^\^^' 
thisclaufe, — " Et ft querens fecerity i^c.tunc ^^' ^' 
^m defendentem, i£c. ad refpondendum tarn 
domino regi de contemptUy quam prafato que^ 
mti de captione et injujtd detentione catallorum 
fradifforum." 

" And if the plaintiff fhall make, (^c. 
then put the defendant, (^c. to anfwer as 
Well the lord the . king for the contempt, 
^ the aforefaid plaintifT for the taking and 
UDJuft detention of the aforefaid cattle." 

The attachment is put into this writ, be- 
caufe it is not a vicontiet writ, as the reple- 
^n, but a judicial writ, founded on tht fup- 
pofition of an original unlawful taking ; and 
likcwife of a ^contempt, by not permitting 
^e flierifF to gage deliverance. 

But it feems there had been no fuch Dyer 1%^. 
daufc in the withernam, if it had been on 44Aflr.i5. 
* plaint in the county ; for the IhcrifF can- 
not upon his plaint punifh the eloignmcnt, 
^ a contempt of tlie authority of the king, 
fince it is onlv a contempt of the procefs 
I of 
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of his own court. For the fame rcafon 
fccms, that if a plaint be removed by reco 
dariy which gives the parties day in coui 
the withernam (hall go without fuch fpcci 
attachment, to anfwer the contempt of tl 
flierifPs court below. But if the rcple? 
had been by writ, and fuch writ had bc( 
removed by pone^ and the IberiflF had r 
turned an eloignmcnt, there it feems tl 
attachment for the contempt had been 
the witbernami becaufe there the plaint 
had been attached for his contempt toti 
king, 

?. N. B. 73* The writ of withernam ought to rcbeai 
the caufc which the fherifF returneth i 
which he cannot replevy ; as to fay> 

" Ac poftquam pradiSlus B, catallavelat 
ria ilia cepity catalla vel averia ilia {aut i 
vem, vel equum ilium) eltmgavit extra hi 
livam tuam^ it a quod nullam deliberatim 
inde, eidem A. facer e potuijli^ Jicut nobis Ji 
nifieaJHy fc?r. Nos tibi pracipimus quod t 
talla vel averia y &fr. prediSi B. Jine dila 
one cap* in withernam^ et ea detineas doi 
eidem A. fcf^/' 

" And after the aforefaid B. had tak 
the cattle or beads, he eloigned the cat 
Of beafts, (or ox or horfe) aforefaid out 
•your bailiwick, fo that you could not ma 
any delivery of them to the ftid ^. as y 
have fignified to us, Gfr. ' We comma 
you that without delay you take in with 
nam the cattle or beafts, fcfr. of the afoi 
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faid B. and them deuin until to the faid 
A. fefc/' 

And there arc very many caufcs that the Rcf.8a. 
ifaeriffmay return upon the plurus^ where- 
fore he cannot replevy, whereof divers of 
them do appear in the Regifter, which maj^ 
be feen there. 

And if the fheriff return upon the fluries f, n. b. 74« 
replevin, that he hath fent unto the bailiff ^ 
of the liberty, who hath return of writs, 
and that thebailiflp hath given anfwer, that 
he cannot execute the writ, becaufd he can- 
not have a view of the cattle or goods 
which were taken ; then the court in which 
fuch return is m^e, (hall award a writ of 
'Mhemam direfted unto the fheriff; and 
the Iheriff fhall thereupon make his pre- 
cept unto the bailiff of the liberty i and if the 
bailiff of the liberty doth not make a re- 
turn thereof unto the fheriff, then the Ihe- 
riff fhall return the whole matter in court, 
^d thereupon the court fhall award a wri; 
of witbernam, and a non omit t as with the 
fame ; and die form of the writ fhall be 
fuch: 

« 
. " Rex vie. B. Jalut\ Cum plur &?. [ufq ; 
^h * vetnpn pofuifii',] ac R. de C. bulliv' liber- 
^^\ de]\ eui return* brev* ncftr' habere fe^^ 
^^i refponderit^ quod executionem brevis iUk^ 
fleers non potuity ISc. ficut tu nobis /tgnifi-- 
^^/} per quod tibi pr^ceperimus, quod averia 
Pj^^diai B, in ballivd tud fine diVone caper es 
^ '^Uhernam^ ft ea detineres donee eidsm A. 
^'^tria Jua^ (^c. vel caujam nobis ftgnifieares^ 
I 2 ^ Csff. ac 
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fcf r. ac tu nobis returnaveris^y qnod idem R 
baUiv. libertat. frad. cui return. 6?r. hahei 
fecijli^ nullum tibi inde dedit refpcnf. ^i^ 
pr^cipimus, quodnon ontittas propter liUrta 
pr^ediilam, quin earn ingrediaris^ et eapii 
i$c. in withernam^ donec^ ^c. juxta, 6fi 
Tefte, efr." 

" George the Third, &?^. To the fhcrifF( 
£s?^. greeting! Whereas many times, 6? 
[' until or could not execute, &fr.'] An 
R. of C. bailiff of the liberty of J. whoi 
you have made to have the return of oi 
writ, hath anfwered you that he could m 
execute that writ, (ffc. as you have fign 
fied to us ', wherefore we commanded yot 
that you fhould withotit delay take in ^i 
tbernam the beads of the aforefaid 5. i 
your bailiwick, and them detain until i 
the fame A. his beads, fcf^. or fhould fig 
nify to us the rcafon, 6?^. why you cod 
nots and you have returned to lis, thj 
the fame R. bailiff of the liberty aforefait 
whom you have made to have the rctun 
i^c. gave you no anfwer thereupon. "W 
command you, that you do not omit by rcafc 
of the aforefaid liberty, but that you cnti 
it, £s7*f* and take, i£c. in withernam until, fc? 
purfuant, £5?^:. Witncfs, fcff." 

F. N. B. 74. thnA if a man's cattle be dillrained, ar 
sut. Marib. lie fue a replevin, by pliint made unco tl 
i!*c/ 17* ^' Sheriff, for which the fheriff makes a prccc 
to the bailiff to replevy them, and the ba 
liff return at the next county court, th 
he cannot replevy the cattle, becaufc thi 
are eloigned, or that he cannot have vie 
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ofihc catdc; then the (herifF in the fame 
county court, ought to make enquiry, if it 
be true which is returned ; and if it be fo 
fcund by the jury, then the (heriff, ex officio^ 
ihall make a precept unto his bailiffs in the 
nature of a withernam, to take as many 
cattle of the other party, 

[This precept muft be in yriting, and Dait. shcr« 
not byword only; becaufc it is in nature *^^ 
of a fecond execution of the award of the 
county court, and therefore not like the 
plaint in replevin, which, for the fudden- 
ncfs of the thing, may be verbal only. 
But in the Regifter it is faid that the (heriff* Reg. u. 
IS not bound to make fuch precept without 
a writ.] • 

And if the (heriff^ make fuch precept, 
to take the other's cattle in withernam, and 
the bailiff^ will not execute the writ, then 
the party may have a fpecial writ out of 
the chancery, direftcd unto the fhcriff", com- 
manding him to do withernam, and to do 
€Xcciition of the firft judgment i and the 
^ritlhall be fuch: 

" Rex vie. i3c. Monftr* nobis A. quod cum 
B. it C. averia pr^ediSli A. cefijfent et injitjie 
^tinuijfent, idemqi A coram te profecutus fn^ 
J(?tf , fro averiis pr^di^is Jibiy fecundum legeifL 
^Uonjuetud. regni nojlri, replegiandis ; ac licet 
P^ J. ballivum tuum, quern ad averia pr^ediSa 
P^diSto A. repleg mififtiy tejlatum fuerit^ et 
P^ inquijitionem (prout moris eft) in plena com* 
^uofa^um compertum, quod idem balliv' vi/um 
^^ eifdem averiis habere non potuit, . ad eadem 
I 3 prafat"" 
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pr^faf A. repkgiand* ; per qiiod in pleno (m' 
tuo conftderatum futt^ quod averia pradi&\3* 
et C. in ballivd tud caper tntur in withernam, 
et detinerentur quoufq i eidem A. averia fuc 
pradiSta fecundum legem et confuefud^ repi\ 
nofiri repleg*- poffint^ idem t amen A: execuiimn 
conjiderationis pradiSla notidum ajfecutus eft. 
ad damnum ipftus A. non modicum et gravameni 
et quia prafdto A. Jubvenire volumus in hat 
farte^ tthi pr^cipimus quod Ji ita ftt^ averk 
prsediSorum B. et C. cap'' in withernam^ et U 
Jetineas, quou/q; eidem A. averia Jua pr^e&Si 
repleg^ poffisy Jecundum legem et confuetid' repii 
Twflrij etjttxta conftderation' pradiSiam , 6? ^•"— 

" George the Third, 6?r. To the; flieriflFoi 
iSc. A. hath fhewn to us, that .whereas 5. 
and C. took and unjuftly detained the^beafb 
of the afbrefaid A. and the fame A. befor( 
you profecuted for the b€afts aforcfiid to b 
replevied to him, according to the Jaw an| 
cuftom of our realm; and although i 
was attcfted by /. your bailiff, whom you (tt 
to replevy the beafts aforefaid for the afore 
faid A. and the faft .found by inquifition 
ufual) in your full county, that the fart! 
bailiff could not have a view of the faff 
beafts in order to replevy the lame to tf 
aforefaid yf. whereupon in your full county 
•was confidcred, that the beafts of the afor 
j|^id B. and C. in your bailiwick ftiould ^ 
Tfeken in withernam and detained until to tl 
fame A. his beafts aforefaid, according 
the law and cuftom of our realm, fhouU J 
replevied; yet the fame A. hitherto hath n 
obtained execution of the confideration afor 
faid, to the no fmall damage and gricvan< 
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of the faid A. and bccaufe wc arc willing to 
affift the aforefaid A. in this behalf, we com- 
mand you, that if it be fo, you take in w/- 
timam the beafts of the aforefaid B. and C 
and them detain until you arc able to replevy 
to the fame A. his beafts aforefaid, according 
to the law and cuftom of our realm, and 
purfuant to the confideration aforefaid, Crfr." 

[This is a writ de executione judicii, and jug. 13. ^ 
therefore recites the award of the county- 
court as a judgment: fed qtuerci for, in a 
cafe reported by Salkeld, the court denied Saik. sU. 
that a wUbernamy is an execution, for that 
cannot be before judgment; and they hel4 
it to be only a mefne procefs. But in this 
Writ, there is no attachment for contemptt 
againft the defendant; becaufe the proceed- 
ing was not by the king. And this writ 
feems to be dcfigned to prevent the IherifF's 
flccping upon the judgment of withernam in 
his own court; for though it be not return- 
able into any of the king's courts, ye: the 
king's writs are always to be obeyed, and an 
attachment lies upon the (heriff's difobc- 
dicnce,] 

And by this writ it appears, that the IherifFp.N. b. 74. i. 
n^ay award withernam, on replevin fucd by^^****'- 
plaint, if it be found by inqueft in the county, 
that the cattle are eloigned, according to the 
bailiff's return, fcff . But upon the witbern^ 
awarded in the county, if the bailiff do re- 
turn that the other party hath not any thing, 
^f; he fhall have an alias and a pluries, and 
f^ infinite; and he hath no other remedy 
there, becaufe no capias lies but in the king's 
Courti. 

1 4 But 
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But upon a withernam returned in ti 
king's bench or common pleas, if the (her 
do return chat the party hath not any thin; 
fc?r. there a capias fliall be awarded agair 
him, and e:Hgent and proccfs of oudawry. 

In replevin fued by writ, if at the fluri 
returnable the fherifF doth return, quod c^ 
ria elongata Junty i^c. and the defendant a; 
pearsi the plaintiff fliall not have a viitU 
nam i bccaufc the defendant appears at tl 
day when the ftierifF returns the flurU 
which is a voluntary appearance, fince the 
i% no day given himj therefore he has do 
to purge his contempt, by gaging dclivc 
ance of the cattle. But if he doth not ga§ 
deliverance of the cattle, it feenis they m\ 
either award a withernam^ or commit hi 
for his contempt. 

And if the defendant's cattle be taken 
withernam, they fhall not be delivered 
the plaintiff, but the fherifF Ihall keep the 
quou/^ue, 6?r. and the fame appears by tl 
words of the writ. But it is faid that it 
the ufage in the king's bench, that they fh; 
be delivered unto the plaintiffj by which 
feems that the form of the writ ofwilherna 
there is different from that in the Regiflcr. 

This is a point that has been feveral dm 
introverted^ and feme of the clerks ma 
the diftinftion between the praftice of t 
king's bench and common pleas ^ but t 
true diftinftion is between the original a 
JUDICIAL writ of ^mithernam; by the fornr 
the IherifF is to take el ea detinere donee eide 

i^c. whi 
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y<. which obliges the (herifF to detain the 
beads in his own cuftody i but In the judicial 
v)ithetnam the words are, capias in wiihernam^ 
it Jako it Jecure cuficdiri facias ^ donee y tfr. 
which is CO be interpreced, that he muft de- . 
liver them to the plaintiff upon good fecu- 
fity, for that is making them to be fafely 
\ iept. 

\ The reafon of the difFerence is this, that 
i. on the vicontiel writ below, where it was 
\ ' found that the beafts were eloigned, the 
\ award of taking the defendant's beafts CQjLild 
[ be only quoufque he gaged deliverance; for 
' even an execution in the (heriff 's court was 
[ no mpre than levying a pain, to make the 
party perform the (entente of that court j for 
they could not execute the fcntence of that 
court, by changing the property, or deliver- 
ing it over to the fuiror, but by levying pains 
to make them perform it. And when the 
ttiuTii-of elongata is made into chancery, the 
yitbernam goes out as a vicontiel procefs, and 
i« conceived in the fame manner as it is be- , 
low J and therefore in the writ de executions 
faciendd in withernam^ there is no return into 
the king's courts. But where the elongata is Ra(j, 702. 4, 
i*cturncd into the king's bench or common ^^•^'*^-^"* 
pleas, there the withernam goes out as a ju- I'co. 75. 
dicial procefs, and there the courts, who^^*''^'^^ 
can alter the property, have made it Jecun- 
dum legem talionisy viz. that the defendant's 
goods (hall be delivered to the plaintiff to 
^ake ufe of them, until his own are reftored. 
And it was faid to be the pradice of the 
ting's bencha bccaufe that was the court 

where 
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Tiiz, Abr. tit. 
Oage> Deliver- 

anccy pi. 8. 



15 E. 3.47. 
Fitz. Abr. tit. 
Cagt» Dclircr- 



where the Ux talionisy in cafe 6f tiiurder aod 
maihem, firfl: fettled the pradice.-^ 

Where the fherifF in his county levies 
goods of the plaintiff in withernam, after a 
return hath been awarded on a nonfuit, if be 
doth not deliver them to the defendant, he 
Ihall have an aftion againfl: the fherifF. 

On a recordari the plaintiff declares, aiifi 
the defendant avows ; the plaintiff pray? the 
defendant may gage deliverance, and the 
de^ndant pleads chat part of the beafts were 
•delivered, and the other dead through the 
plaintifTs default; to this the plaintiff replieS) 
that he commenced a replevin by plaint, 
that the fheriff made deliverance, and took 
fecurity to have return, or the value; 'that 
he was nonfuit in replevin, and on this the 
plaintiff took from him 20 j. on a withernainif 
and of this he would have the defendant gage 
deliverance; and it was infifled that it ought 
to be delivered by the defendant, becaufe he 
had avowed the taking, and that the defend- 
ant might have an aftion againft the fherifF 
but in order to have deliverance, the plain 
tiff was forced to take iffue, that the flieril 
delivered the 20 j. to the defendant. . 



Rtft. Ent. 701, 

15 H. 6.47. 

Stat. Marlb. 
c. 3. a Inft. ' 

145. 

Dalt. Sher. 
435. 



The writ of withernam is ad rejpcndendw* 
tarn domino regi de contemptu, quam parti ^ 
Tiamno et injuria -^ for to eloign, the goods v^'* 
to flop the replevin, and hinder the plainti 
from purfuing hisjufl righ^ for which t 
was fineable to the king. 

If on the withernam the fheriff returns th^ 
the defendant hath no goods, a capias iffM^ 

an 
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aod procefs of outlawry; and this was at 
comtnoo law, both in the writ of withernam 
and the writ de propriefate probandd: be- 
aufc, on both thcfe w,rits, a contempt is 
fuppofed and appears againft the defendant 
by the return of the (hcrifFj and therefore 
the party is Hneabie for his contempt : and 
wherever there was a fine for the king, a 
capias lay at common law, -as it did for a 
trcfpafs vi et armisj where there was a fine 
for the king. The 2j £.3- c. 17. gives the 
cofias in replevin as mefne procefs ; but 
tins capias does not lie in the iherifTs court, 
for ic is given as in account, which was al- 
ways in the king's courts, on the fhcriflF's it" 
vxmoi nulla bona upon the attachment. 

Where the retorn^ babend' is awarded for 
the defendant, withernam^ capias^ and pro- 
cefs of outlawry lies againft the plaintifi^, bc- 
caufe there likewife is a contempt againft 
theking^ 

And here we muft take notice, that the « laft. xo6t 
ftatutc of Marlb. c. 4. which fays, that 
^%lhs de cater faciat ducere dijirifliones quas 
ficerii extra com' in qud capta fuerint, et fi^ 
6?f. puniatur per redemption' veluti de re faEld 
contra p'acemy and gives a fine to the king 
?pon an eloignment returned by the fheriff 
^^ the king's court, is but in affirmance of 
the common law. 

If the ftierifF return that the diftrefs is 
eloigned, fo that he cannot deliver them 
^pon the replevin, or upon the retorno ba^ 
^^doi the withernam goes -, for where it ap- 
pears 



124 * THE LAW OF REPLEVINS. 

p^ars there cannot be a delivery made of the 
fame, the law commands an equivalent /<?- 
cundum legem talionis. 

F.K.B.74-2. In a replevin at the pluries returnable, if 
the fheriff doth return quod averia elmgata 
Junij ISc. and the defendant doth appear, 
and plead that he did not diftrain them, the 
plaintiff fhall not have withernam. And fo 
if the defendant at the fluries returned, ap- 
pear and plead that the cattle were dead in 
the default of the plaintiff, the plaintiff fiiaU 
not have withernam \ for if he did not take 
them, or if the cattle be dead by the default 
of the plaintiff, then, fecundum legem talimSf 
he ought not to have the defeDdant*s cattle j 
and therefore, while this is in iffue, no 
withernam ought to be awarded. 



"o' 



r.N. B.74. E. And if in replevin withernam is awarded, 
u^Ra^m'ei ^^^ a^fterwards the defendant avows the 
taking as his proper goods, or for a hc- 
rioti or denies the taking; the plaintiff 
ihall gage deliverance of the withernam i 
for the withernam ought not to have been 
awarded. But the defendant fhall not gage 
C«rth.2S7. deliverance of the goods taken, fincc he 
claims them as his own. And though the 
defendant miglit have come in pais and 
claimed property, yet, whenever he claims, 
it is fufEcient to flop the deliverance. 

7H.<.aS, If withernam be taken, and afterwards the 

defendant comes into court and ftiakes conu- 
fance as bailiff to J, S. and prays aid of bin), 
who joins in aid, the defendant fhall have 
deliverance of the beafls in withernam j (ot 

it 
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it belongs to the lord to make deliverance 
of the firft beads, and not the bailiff; be- 
caufe the bailiff took them only as a fervant^ 
and therefore his cattle ought not to be taken 
w a compenfation for the nnafter's not re- 
ftoring the diftrefs. 

[The defendant in replevin avowed for » Leon. 174. 
damage feafant^ and had judgment for a re- ^^* *"' 
turn and damages; the court awarded a 
fttumo habendoy thcfheriff returned elongata^ 
and in confequence a withernam iflTued ; up- 
on this, the plaintiff came into court, and 
tendered the damages afleffed by the jury, 
and prayed a ftay of the withernam^ which 
Was granted by the court, on the plaintifTs 
paying a fmall fine for his contempt. 

And in another cafe, where the plaintiffs Cro-Eiu. 163^ 
cattle had been taken on a withernam^ which 
iffued under fimilar circumdances, the plain- 
tiff fatisfied the defendant his damages, and 
Aen prayed a writ of reflitution of his cat- 
de; upon which the court adjudged, that 
Aough the cattle were not replevilable, yet 
Aat, upon fatisfaAion, they (hould be re- 
ftorcd to the plaintiff by a writ of reftitu- 
^on ; and this they declared to be the ufual 
courfcj 

And the defendant in fome cafes fhall have p- n. b- 74. f* 
^ 'Withernam againft the plaintiff; as if the '^'' ^ ^* ** 
^^fendant has a return awarded for him, 
^JJd he fueth a writ de retorno haiendo, and 
*e Iheriff return upon the pluries, quod 
^'^/ria ehn^ata Junt^ &c. he (hall have a 
J^^^* facias againft the pledges, according 



t^6 THE LAW OF REPLEVINS. 

to the ftatute of ff^cfim. 2. c. «• and if Ac 
have nothings then he (hall have withmut 
againfl: the plaintiff) of the plaintilTs Catd:* 
sH.5.7- But in one cafe^ it was held, that the avow 
ant may have a withernam prefently, for 
was at the common law. 

Fitt. Abr.tit. Hence it has been doubted, whether c 
Proceft, 115. the ftatute of Wejim. 2. €. a. that gives (^ 
ges de retorno babendo^ it be necefiary to fi 
out zjcire facias^ and to have a nibilretmi 
cd, before you can have a capias in wiibff 
nam ; inafmuch as you muft fliew it iApofi 
ble to have the catde returnedt before ]fO( 
can, by the lex talionis, come at the good, 
of the plaintiflT. But it feems the beti» 
opinion, that the ftatute only gives hiir 
another fecurity and remedy by Jcirefm^ 
againft the pledges, and does not take awa] 
nor alter the remedy given by ibe com 
mon law. 

« 
rNiB.74'. A. I^ replevin, withernam is awarded agairf 
Bro-Abr. ut. the defendant, and afterwards the deftft 
wi^mam, ^^^^ claims property, and the partici ir 
at iiTue; the plaintiff* gages deliverance € 
the withernam^ and a writ iflues for him^p 
make deliverance accordingly; the IhcrU 
returns elongatay on which withernM ^ 
awarded againft the plaintiff, and upooil 
returned, a capias iffues j then the iffuc ' 
found for the plaintiff, upon which he b 
judgment.— Now upon the return of the)* 
ries againft the plaintiff*, the defendant prfl 
an exigent againft him, tibahuit\ and* 
Thirwit the defendant Ihall recover dzmigf 
for the detaining of the withernam in * 



THE LAW OF REPLEVINS. 127 

aftion. The reafon is^ that as foon as the 
defendant claimed . property, the withernam 
bcafts were detained unjuftly by the plain- 
tiff, and the fubfequent verdid, though found 
for the plaintiff^ did not make the detainer, 
which was in itfelf unlawful, lawful ex poji 
faSlo; for the plaintiff could not detain beafts 
in withernam, when the defendant claimed 
the thing replevied as his own property, 
and not as a diftrefs. The withernam pro- 
ceeds on the fuppofition that the original 
taking was a diftrefs, and if the firft beafts 
had been ^the defendant's, they ought not 
to have been removed out of his poffeflion, . ' 
much lefs ought other beafts to have been 
taken in withernam. 

Per Banby and Moyle^ the defendant (hall.3SH.6.47, 
recover damages in withernam, on an elon- 
g(Ua returned on a writ de retorno habendo ; 
bccaufc, if the retorno habendo be entirely 
to right the defendant, damages muft be re- 
coverable in cafe the beafts be eloigned. 
Others were of a different opinion ; and 
held that it is only a judicial writ to caufe 
At beafts to be returned. — But the better ^ 
^^inion is, that he fliall have damages; ^*'*^' 
^hecaufe by the cloignment he is deprived 
of the benefit and ufe of the beafts, which 
^ ought to have been immediately put in 
poffeflion of, in purfuance of the judgment. 

If the piaintift' be nonfuit, he may have Dr«i^ 
* fecond deliverance prefently, and this fhall 
'^ a fuper/edeas to the retorno habendo. And 
"the retorno habendo be fued after the fe* 
cond deliverance granted, the flieriff ought 

to 
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THE LAW OF REPLEVIKS; 

to execute the fecond deliverance. And 
thiis prevents the mifchief of the withernam 
againft the plaintiffl 

j^. brings a replevin againft B. and has At* 
liverancej and after is nonfuit» and a re« 
turn is awarded to B. And upon this, an 
elongata being returned^ B. has the beafii 
of y1. in withernam. — In this cafe, if the 
plaint was firil in the county court, and re- 
moved into C. B. the fecond deliverance 
muft not be fued of the beafts delivered « 
withernam^ but of the beafts firft taken ; aud 
the defendant (hall be put to gag^ deliver- 
ance of the withernam (qued nctaj ; and yet 
the plaintiff himftlf is poiTcffed of the beafts 
for the taking of which he complains ; and if 
he makes his plaint or county of the beafts 
delivered in withernam, it is not gopd» The 
reafon is before given, for the fecond de- 
liverance is a judicial writ appointed by 
(latute, and therefore mufl in all points 
purfue the record out of which it iffucs. 
And the plaintiff cannot declare on the 
wiihertiam, for this is the award of the 
court upon his eloigning the cattle; and if 
he is injured by the return of the fticriffj 
he has his adion againft him. 

If the withernam be awarded againft the 
defendant, on behalf of the plaintiff, en 
mefne procefs, the (heriff may take the beafts 
of the defendant to any value, as a pain ta 
make him appear. And when the defend- 
ant comes in, he will be fined in court, 
and committed till -he has paid that fine* 
and gaged deliverance of the beafts; and 

then 
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(hea be can have his own goods reftot-ed 
that were taken in wifbcmam, and inter- 
plead with the plaintiff*. And here he can* 
not plead that either he did not eloign, or 
that the beafts were dead in pound s for 
that is contrary to the clongaia returned by 
the (herifF, and not to be denied j but if it 
be &lfei he has remedy againft the fheriflf 
fi)r his iklfe return. 

[But the defendant, as appears before^ u. luym. 
majf plead non cepit^ after the return of elon- ^J|;|fa 
SjitA ; and the reafon is, becaufe the (heriff* 
muft either return deliberari fici^ elongata^ 
or that no perfon came to (hew him the 
cattle J but he cannot return thai they were 
not taken, for that goes to the point of 
the writ, which the defendant is to falGfy 
and not the IherifF. The fherifF muft he- 
ceflarily return elongata where he cannot 
make deliverance; and therefore it Ihould 
icem that no adion lies againft the (herifF 
for fuch return, as being falfe. And for 
the fame reaibn^ becaufe the return of elon^ 
Jjfki was unavoidable, it fhall not conclude 
tbe defendant from pleading non ^fpfi.J(a) 

If on the withernam awarded againft the 9 K. 6; 4a<^ 
defendant, nulla hna be returned, a capias 
)&ei againft the defendant, and on that 
^ifMX if the defendant be taken^ he ihall 

(c) But ia an hamipg repUglando^ a return of donga,* 
^ precl|vlcs the defendant from pleading non cefit^ be* 
^««fc tlie writ H for the body of the party, and riiat as 
^ fiberty of man was to be favoured next to his 
^> notluDg can he pleaded till the body is brought in* 
*iim. 6i, 62. 

K bt 
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be in cuftody until he has paid the fine 
and likewife gaged deliverance ; and if ii4 
be not taken, thej proceed to procefs o 
outlawry. 

V. Of thivfTit de proprieiaieprokdnJd. 

Rcf S3> *c. If the replevin be either by plaint or bf 
nm. jttd. ^^j^^ ^j ^^ defendant claims ptofcxtff 

the iherifPs power to replevy the beafts is 
ct>. ut.145. ^^ * A^Pi becaufe, the defendant claiming 
the beaus as his own, the (heriff cannot re*" 
deliver that property to the plaintiff wluch 
is dajmcd by the defendant ; and thereibit 
if the replevin be by plaint, the jurifdidioa 
is at an end by fuch claim, till the plaintiff 
purchafes the writ Je froprietate frobendii 
becaufe no controverfy of property can bt 
determined in the county court without dtc 
king's writ. 

Daiu shtr. Qn the purchafing of this writ an inqueft 

*^^* of office is holdcn ; and if on fuch inqueft 

the property be found for the plaintiff, the 
flienff is to make deliverance ; but the de- 
fendant may remove it by recordari^ and 
put in his plea of property above, and it 
Ihall be determined by a verdift.. But ii 
the incjueft of office find for the deftndiaii 
there is an end of the replevin by plaio^ 
becaufe the property is found for the d^ 
fendant, and fo no re -deliverance can be 
made by the (heriff. But the plaintiff ffiiy 
bring a new replevin by writ, for what is 
done op the plaint is no bar, nor has it 
any concern with the proceedings upon tbi 
writ, 
• ; li 
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If the rqjlevin were by original wric, 
and the defendant claims property, the 
fterifF cannot make deliverance any more 
than he could upon the plaint> and there^ 
fore the ^IhcrifF in fuch cafe returns fuch 
daim of property on ^hfe caujam notis Jigni'- 
Jices (on the alias or fluries replevin,) as a 
caufe why he cannot execute the writ j and 
on this return of the (herifF, the writ de 
fropriefate probanda ifiues, that the plaintiff 
may not want his beads in the mean time i 
and, if the property be found for the plain- 
tiff, orders a re deliverance to the plaintifi; 
^ gives the defendant a day in court. 
Atfd the plaintiff may not only declare on 
the unjult caption, but on the fubfequent 
i(^u(Hce of the defendant, in claiming the 
goods as his own ; and here the defendant 
may likewife fet up his claim of property, 
and try it by verdift, where the matter will 
he determined under peril of an attaint.— 
But if this claim be found againlt the de« 
fendant on the inqueft of ofHce below, he 
is fubjeffc to a fine for his falfe claim of 
property, whereby he has (topped the courfe 
of itplevin by hindrance of the deliverance 
of the goods, which is a contempt of the 
^Wf and fubje£ls him Co a fine $ as like- 
^ to damages to the party, who wants 
his goods in the mean time. The defen- 
dtet mult appear in proper peribn to an« 
fwcr his fine to the king, but after pay- 
nient of the fine he may appear by attor- 
ney 5 but until payment of the fine, he mufk 
plead in perfon. 

But if the verdia be found for the dc- ^«^/^/ 
fcadant ia the writ de prcprietati pohandd^ '^^' ***' 
. K 2 there 



131 THE LAW or REPLEVINS. 

Prt ' ^p^^' *^^ ^^ ^^ ^^^ ^ ^^ replevin, as well I 
fi. II' writ as by plaint j for the IheriflT is not t 

the writ de prafrietate probanda to deliv 
the goods (o the plaintiff^ unlef^ the jui 
find them to be the platiitiflTs. And it d 
defendant has the goods and poflefles thd 
as his own> they cannot proceed in an a 
tioDj which fuppofes the goods to be re-d 
iivered to the plaintiflF. But if the plainti 
has any right to them, fince the pofleflio 
by the inqueft is eftabliflied on the. fide ( 
the defendant, the plaintiff cannot get baci 
his poiTefTion of th^ goods, until he has cfta 
blifhedhis right in an adion of law fo 
the fame; and therefore he may bring bi 
adion of detinue, trover, or trefpafs, for re 
covering the goods, but cannot continue -hi 
adion, whereby the pofiefiion ihould be ^ 
livercd to him. 

Co. Lit. 145, A bailiff cannot claim property belov 
^»H. 4.4. ^j^^^ ^^^ ftieriff comes to make replevin 
becauie being only fervant to another^ ii 
whofe right he has taken the goods, b 
cannot fay they are his own, and thercfon 
cannot hinder the fheriff from deliveriij 
Bro. jud. 137. the goods according to the command of thi 
writ, as the proprietor might (^j. M 
though a man by claiming property ma; 
prevent his own goods being delivered, yc 
he cannot hinder other p^^ople's goodS| be 

{a) This is explained to be intended only in tfif^ 
to the county court ; for in the king's bench the baili 
is not liable to a fine; and therefore it has been Iiel 
that there one may make conufance and claim properc 
by a bailiff. Adj. in Hampflead v. Oldham, i Ltv.pc 
aad 2£eb« 441. Co. Liu. 145. b. d. i. ijth. editkn 
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caufc the /flierifF cannot hear any ftrang^ 
incerpofc againft his obeying the king's writ. 
But the owner himfelf (hews a juft caufc 
why the goods Ihonld not be delivered 
Tintil further enquiry. Yet the bailiff above » Uff.^Q. 
may plead property in a ftranger; for thi^ 
isafufiicient reafon to excufe him from da- 
mageS) fince he has not taken the plaintiff's 
goods from him. 

VL Of the procefs for removing the 
taofe out of the inferior court. 

Since the replevin is viconttel^ and de- 
terminable in the inferior court, where the 
fuitors are judges both of the law and the 
6ft; —and fince the fuitors are not awed 
by the peril of an attaint, nor the matter 
of law determined without danger of falfc 
judgment, from their ignorance or partia- 
lity 5— the law hath appointed two writs to 
ttmovc fuch caufes out of inferior courts 
into ihfe fijper ior, and thofc are the fme and 
recirdariy 

The pmi is when the proceeding is by » l^^ S39^ 
^tit of replevin ; for when a writ of re- 
pkvin iffues, and it is returned out of the 
wunty. court, that gives the judges above 
authority to proceed thereon, whether the 
proceeding below be recorded or not : for 
Ae judges want no record from below- when 
they have the king's writ with them. 

But the recordari is to record the prbceed- 

%h and wherf recorded,' to retu^'n. them 

*wo the king's bench or common pleas. So 

K 3 that 
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that it gives authority to record thofe pn 
cccdings, that were not of record bcton 
therefore, if the replevin were by plaint, 
it muft be removeid by recordari^ becau 
the courts muft have their authority by pn 
ceedings returned of record. 

We (hall confider each of them fcparatcl 

L Of the ?one. 

F. N. B. If the replevin be removed out of tbi 

^' **" county court into the common pleas, dn 

writ of fone fhall be as follows : 

" Rex vie' Line' Jahitem. Pone, ad peii^ 
enem petentisy coram jujliciarih nojiris afu 
Weftm. (tali die) loquelam qu^ eft in eonl fiu 
per breve noftrum, inter A. £sf B. de avem 
ipftus A. captis £s? injufte detentis, ut dUiiur. 
i^Jummoneas per bonos Jummonitores prad. B 
quod tunc fit ibiy prafato A. inde rejfponJum\ 
h9 habeas ibi Jummonitores iS hoc breve.*''-- 
" George the Third, (^c. To the Sheriff of 
(^c. greeting : at. the petition of th<:f plain- 
tiff, put before our juftices at Weftnmfiti 
(fuch a day) the plaint which is in votu 
county by our writ between A and B. or the 
beafts of faid J. taken and unjuftly detained^ 
as is faid, and fummon by good fummoners 
the :aforcfaid B. that he be then there tc 
anfwer the aforefaid A. hereof, and have 

there tl^e fummoners and this writ/* 

1 

And if it be removed into the king'^ 
bench, then the writ is fuch : 
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^' Rex^ Gfr. Pcne, ad petUionem fefentis, 
mm nobis ubUunque tunc fuerimus in jinglid^ 
hqwlam, £ffr."— « George the Third, (^c. 
At the petition of the plaintiff^ put before us 
whercfoever we ihall then be in England, 
the plaint, 6f^." 

The rcaibn why the defendant is Turn- 
moned in this writ is, that he being already 
attached in the court below, and having ap- 
peared, it is prefumed he would have come 
in upon the fummons ; and when he hath 
appeared below to avow his diftrefs, it is 
not to be fuppofed that the caption is an 
unlawful caption, on which he fliould be 
attached; and therefore, when the plea is 
removed, the entry is, quod defendens Juwt- 
mmitusfuif adrejfondendum. 

The plaintiflF may remove the plea out of \j^f'^ji^ 
the county court, cither by pone or recordari, 
without caufe (hewp, for it is his own delay ; 
but the defendant cannot remove it without 
caufe (hewn ; for, fince it is in delay of the 
plaintiff, a juft caufe ought to appear upon 
itcord for fuch removal. 

There are feveral caufcs of removal at Reg. 84- 
Common law j as if either party were related l'^^^^^^^,' ^ 
to the lord or flierifF, £s?r. But the ftat. of 
ff^iji. 2. c. 2. hath added one caufe, and 
that is, if the defendant diftrain for cuftoms 
and fcrvices, and the plaintiff pretend to be 
nut of his fee ; for by this means the plaintiff 
recovered his beafls, and drove the lord to 
kis writ of cufloms and ferviccs, whereby the 
lords were often difpofTcfTcd of their diftref- n 
fcs; and therefore this flatute provided that 
l^chdefendant ihould, upon fuch pretence of 
K4 the 
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the plaintiff, remove the plea into the fupe-' 
rior courts, and try the tenure in this adiotu 

f. N.B. 70.A. And the caufe of removal is infcrtcd in 
the writ, after the tefte thereof^ in tbii 
manner. 

*' ^ia C. clericus D. vicecomitU^ prsi^i 
qui frequenter in ahfentid vicecomitis illiia 
tenet placsta ejujdem comitatusy eft ccnfanpa- 
neus fradiSlo A. propter quod idem viceccmi 
favet ifft A. in loqueld pradilld^ ut dicUur^ 
Jial, executio iftius Irevis, ft cauja ftt vera et 
prad' B. petite et aJiter non.''-^^^ BecaufcCr 
clerk of D. the (heriff aforefaid, who fit* 
quently in the abfence of that fherifi! holds 
pleas of the fame county, is a-kin to the 
aforcfaid A. wherefore the fame flieriff fa- 
vours the aforefaid A. in the plaint aforc- 
faid, as is faid, let this writ be executed if 
the caufe be true, and the aforefaid B. re- 
quires \ty and otherwifc not." 

Or thus: " ^ia pried* B. cepit averU 
prad. in feodo fuo pro confuetudinibus et /<f- 
vitiisftH debitisy ut dicitur, fiat executio^ 6?^? 
(utjupra'')--^' Becaufe the aforefaid B. took 
the beafts aforefaid in his fee for cuftotns 
and ferviccs due to him, as is faid, let c«r 

cution, (^c. as above/* 

« 

Or thus : '' ^iapr^ed* B. clamatprdi h^ 
^e nativumjuumy et ed occnftone offer it averU 
pr^fd" effejua propria, propter quod loquela ill^ 
in comitaiu deduct non debct^ ut dicitur, fiattX' 
ecutio, (^c. (ut Jupra:')—''' Becaufe the 
aforefaid B. claims the aforcfaid A^ to be bis 
villain, and upon that account afferts tbfi 
beads aforefaid to, be his own, wherefore 
that plaint ought not to be carried on i» 
3 "^^ 
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the county, as is faid» lee execudon, (^c. 
asai)ove/* 

And the flberiff* cannot return that the 7 k. 6. 3t< 
aufeis not triic.~But. notwithftanding the ^^^*',3, 
iaid caufcs, , the defendant m^y avow for 515. 
kmagefeaJarUi for the caufe of removal is ^xvl^ly)^ 
op material part of the writ, nor is it traver- 
fiirfc, and therefore the defendant mayjuf- ' 
tify the taking and detention of the dillrefs 
in any other mannen 

But if either plaintiff or defendant re- y.N.B.7o.j^ 
move the fuic out of the lord's court, 
they ought to ^ew caufe, becaufe they 
ftould not ouft the lord's court of the pro-* 
&s of fuch,: juf i^(5Uon, without apparent 
reafon. 

And it feem's that fuch caufes ufed anci- 
ttitly to be examined, before fuch writi 
^ere granted. So in Chancery they ufed to 
fxamine the caufe of aftion before the grant- 
ing of original writs ; but this in both cafes 
^ now neglected, and fuch writs iffuc of 
courfc. 

And the caufe of removal out of the lord's f.n.b. 7o.i» 
court fhall be Ihewn in this manner : ^^^' *^ ^• 

'* Sluia pradiilus abhas eft dominus curis 
it C. in qua loquela ilia pendet per retornum 
irms noftriy propter quod idem A. in loquela 
ff4£ in eadem curia juftitiam confequi non po-^ 
^fii ui diciiurj fiat executio, 6?^.'* " Becaufe 
^c aforcfaid abbot is lord of the court of 
C. in which . that -plaint hangs by the return, 
^f our writ, wherefore the fame j4. cannot 
obtain juftice in the plaint aforcfaid in the 
feme court, as is faid, let execution, &c." 

Qt 
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Or thus : " ^ia J. BaUivus K. arcbiefij' 
€Opi Cantuar curU Jua de N. C9ram quo b- 
quela ilia pendet^ per retornum irevis nofiri in 
iodem curia imptacitatur per pr^d. B. de ju$' 
dam debito 20 marcarum, coram prff. jufiid- 
ariis noftris per breve noftrum^ propter quei 
idem balliz'us in odium ipfius B. favei ijfi A» 
in loqueldfud prad\ ut dicitur, fiat execuHtf 
fcf^/'— « Bccaufc J. bailiff of K. archbiflwp 
of Canterbury, of his court of N. before 
^hom that plaint hangs, by the return of 
our writ in the fkme, is impleaded by the 
aforefaid B. of a certain debt of 20 marks, 
before our juftices aforefaid by our wri^ 
by reafon whereof the fame bailiff out of 
hatred to the faid B. favours the faid J. 
in his aforefaid plaint, as is (aid, let el* 
ccution, Cifr." 

The former conclufion is proper when the 
pica is removed at the fuit of the plaindfif; 
but the latter when it is removed at the fuit 
of the defendant. 

«iH. 6. 50. If the plaint be removed by the defend- 
F. N. B. 70. A. ant by pone^ the plaintiff fhall be demanded 
^'^'' at the day in bank, under the peril of a non- 

fuir, and if he make default, a return fliall 
be awarded and no procefs ; but if the jdaitt- 
tiff appear, and the defendant make default, 
fi' dijirtngas Ihall iffue, and on nulla bona re- 
turned, then a cGpias and procefs of out- 
lawry. So if the plaint be removed hypne 
or recordari by the plaintiff, there if he make 
default he fhall be nonfuit ; and if the de- 
fendant make default, then (hall iffue a^wr^ 
per vadios, and fo procefs of outlawry. 
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.Bjr ;his it -appears that whenever the de* 
Pendant hath day in court by the writ, there 
the plaintifF is demandable under peril of 
anonfuits and the reafon is, that when the 
plainciff* brings in the defendant, he ousht to 
attend himielf 5 and when the defendant is 
hroifght into the court below, and removes 
the pl^a into the court above, he thereby 
ff9t% himielf and the plaintifF a day in the 
court above, and the plaintiff, having put in 
pledges of profecution, ought to follow the 
writi fo that wherever day is given, there 
t)K defendant may demand the plaintiff, un- 
der peril of a nonfuit. But where day is 
^ven to the defendant by the writ, there no 
judgment can be given againft him till he 
appears,, for that would be to give judgment 
parte inauditd-^ and therefore though he him- 
fclf removes the plaint by recorJari^ whereby 
he giires himfelf a day in the fuperi&r court» 
yet if he do not appear at the day, they muft 
carry on the procefs to make him appear, 
though he has appeared in the court below, 
fince fuch appearance does not give autho- 
rity to the court above to proceed, unlefs 
he has firft appeared there. But there is 
judgment of nonfuit againft the plaintiff 
if he does not appear, for his non-appear- 
^tnce is not profecuting hb plaint, which is a 
mmfuit. 

font (at the fuit of the defendant) loquelam 3 h. 6. %. 
iU£ eft in comit^tutuoj inter A. (dB.de ave^ nm.*^'^^'^ 
riis ijfius captis, Cdc. and fays frafato B. 
where it (hould be ftafato A. The plain- 
tiflf^scotinfel prayed damages, for that other- 
wife the plaintiff had no remedy 5 for the 

pone 
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"H'4. »4- peneis abated, and fo the court is without 
^lAft,2^ warrant : yet it (hall not be remanded, for 
the county court and the courts above zre 
the courts of the king ; and a new pMe doch 
not lie, becaufe the plaint is here. On the 
other hand it was faid, that a pone or rectnrim 
is but to remove the plaint, fothat when 
the plaint is removed, the pone or recorded ' 
fhall never abate, for that the court is pot 
feffcd of the plaint; but yet the plaintiff hath 
not a day in court, becaufe fuch writ, not 
being good, cannot give the plaintiff or de- 
fendant a day ; therefore the cpurt may nnakc 
a fpecial writ to the fheriff to warn the plan- 
tiff to purfue the plaint; and fo k was done 
in this cafe, 

r.N.B.69.M. '^^^ plaint is well rcmovedj although the , 
ji>ti.' pone bear date before the plaint entered. So j 

7 £.'4.* 2^3. *^ ^^^ pfaint be removed by certiorari, where 
it ought to be by pone or recbrdari. So if one 
se'^.^V plaint be removed where another ought t6 
cro! EI. 543, have been. Or where there is a varismcebe- 
M6or3o. twcen the plaint and the writ. 

II. Of the writ of Recordari. 

F,N.B. 70, B. When the plaint is in the county, and the 
replevin fucd there without writ,, then if the 
plaintiff or defendant will remove it, he 
ought .to fue a writ of recordari, out of the 
chancery, direfted unto the (heriff j and the 
writ fhall be fuch: 

• ** Rex vie* Line* falutem. Fracipimus fsHi 
quod in pJeno com^ tuo recordari facias loqutk^ 
quic eft in eedefH com* fine Irevi nojiro, inteff^* 
ilf B. de averiis ipftus A. captis fcf injufti it- 
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tais^ ui dicitUTy & rcc^rdum illud baieas 
ram jufiiciartis nojiris apud W^fiJ {tali dUy 
'C. Jut figillo tuo (5? Jigillis quatuor legalium • 
ilitum ijujd* com* ex illis qui record. ilL 
itirfuerunti 6? partibus €undem diem prefi- 
fu^ quod tunc fint ibiy in loquela illd^ prout 
tafium fiurit procejfuri ; & habeas ibi nomina 
W£d* quatuor mtlitum^ £sf hoc breve. Tejie, 
fie. Fiat executio iftius brevis, ft prad. A. 
he fetat, & aliter non'* — *' George the Third, 
feff. To the fh^riff of, ^c. greeting : We 
copimand you chat you caufe to be recorded 
in your fuU county the plaint which is in the 
fiimc county, without our writ, between j1* 
auid £. of the beafts of the (aid A. taken and 
unjuftly detained, as is faid, and have that 
record before our juftices at IVeftminfier (fuch 
a day, &f^.) under your fcal and the.fealsof 
^Mir lawfij^ knights of the fame county of 
tbofc who were prefent at the recording it, 
•nd prefix . the fanne day to the parties that 
they t>e then there, to proceed in that plaint 
Wording to juftice, and have there the 
names of the faid four knights and this 
writ. Witnefs, iSc^ Let this writ be exe* 
cutcd if the aforefaid A. requires it, and other- 
wife not." 

The words ut dicitur arc only inferted 38 w. 3* i«- 
whcn the writ is brought by a common 
perfon, and not when it is brought by the 
kmg. I., 

And by this writ it appeareth that the. f.n.b* 7o.m 
pJ»intiflF may remove the plains by recordari^ 
^^out any caufe put in the writ ; but the 
^todant canoot remove the plaint without 

ihewing 
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(hewing caufe in the writ, as is before fafd 
upon the pone. And the caufes for the de- 
fendant ought to be foch. 

" ^ia prad* B. placitando in com* prdil 
offer it fe averia pr^d* cepijfe in feparatijib 
JnOy ut in damno Juo ibidemy in qU9 qiAdem 
Jolo prad* A. clamat communiam paftur^j uf 
dicitur ; qua quidem loquela, eo quad tanpt 
liberum tenetnentum {ut praediSum eft) in 
eodem com* Jecundum legem 6? ctrnfuetudinm 
regni noftri fine brevi noftro placitari non de- 
bet. Fiat executio ijtius brevis (fi eauja fit 
vera) &? prted. B. hoc petat, fe? aliter nen!^ 
— " Bccaufe the aforefaid B. in pleading in the 
county aforefaid^ alTcrts that he took in hiy 
feparate foil the beads aforefaid, as in his dt-^ 
mage there, in which foil the aforeiaidi^. 
claims common of pafture, as is ftid, whichr 
plaint inafmuch as it concerns the freehold 
(as is aforefaid) Ihould not be pleaded in the 
fame county, according to the law aiid cuf- 
tom of our realm, without our writ. Let 
this writ be executed (if the caufe be true) ; 
and the aforefaid B. requires it, and other- 
wife not." 

» H. 4. «7- If the plea be removed out of the court of 
^^jch. 50 -s-ji^^ lovdy (in ancient demefne, ut videtur) 
c*^r jfr'^'^ir ^^^ ^^"^^ ^^ travcrfable; contra^ if out of the 
fUal prjoT*^ court of the king. And if the caufe be in- 
atJ?* ^' ^°' *' fufficicnt, or none at all, yet the parol fliatt 
not be remanded ; otherwife if in ancient 
demeihe; for, vpon z recordari o\it of an- 
cient demefne, the plea is wholly upon the 
caufe, and therefore the plaintiff mzf he 
nonfuit in fuch reeorddrii but if it be out of 

anf 
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any other courts the plea is upon the mere 
matters and therefore the plaintiff* cannot be 
nonfuit upon the recordari^ but it muft be in 
the a&ioni the reafon is, bccaufe ancient dc* 
mefne is a privilege going With the foil 
(fuch manors being anciently ^compofed of 
the king's huA)andmen), and the pleas can- 
not thence be removed without caufe, be- . 
caufe it would alter the condition of the foil^ 
to be impleaded in the king's courts^ with- 
out fuch real caufe made ouc. 

Bcafts were uken in D. in die county o^^^^J^ ***< 
WiUs^ (which was within the prccindks of 
[ the honour of WaUingford in the county of 
^trh\ and ' were driven into the county of 
hfh^ (where the caftle and court of the 
honour of tVallingford was) and there the 
plaintiff had deliverance without writ; the 
defendant fued a recordari to the (heriff of 
hrkst 9^ diftrixit in feodo, and the plain- 
tiff came» but the defendant made default; 
^ it was adjudged: i. That the parol was 
Wdl removed, notwithftanding the taking 
Wis in another county, a. That procefs of 
outlawry did not lie here without a default 
of the defendant, as it does in replevin. 
3* That yet if he came in by procefs of out- 
lury, he (hould be put to anfwer. 4* I'hat 
|k might avow damage feajanty notwithftand- 
^ this fpecial caufe alTigned. 

And if a replevin be fued by plaint, in the f. k. b. 70. a. 
^urt of any other lord, than in the county 
^ourt before the (heriff, then the recordari^ 
^iuch is fued by the plaintiff or defendant, 

Ihall 
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fiiall be direfbed unto the fkcriSi tnd 
wric (hall be thus : 

" Rex vic^ Line* JaltOem. , Priedpimus 

3 mod ajfumptis tecum quatuot difcreHs & U 
thus militibus de com* tuo m frofrid f 
/end tud accedas ad curiam W* de C. &i 
Hid fiend €urid recordari facias hquekm i 
{/? in eddem cur id fine br em nofiro^ {jfr. 
recordum iliud habeas Jub figilh tuo & fig 
quatuor kgalium bominum ejufiiem curia 
record, ill. interfuerinty & fartibus^ f^c. 
Jupra) quia frad. A. eft iallivus p'ad. 
de C. curia Jua frad. &f tenet flacita $ 
dem curia y Q judex injud cau/a ejffe mm 
bet:'-^'' G^(?r|^ the Third, ^c. TotheOw 
of, (^c. greeting: We command you i 
you take with you four difcrcet and lai 
knights of your county^ and go in your i 
proper pcrfon to the court of /F. of C. i 
in that full court caufe to be recorded 
plaint which is in the fame court, with 
our writ, ^c. and have that record un 
your feal and the feals of four lawful mei 
the fame court, who were prefent at the 
cording it, and to the parties, 6fr. 
above) becaufe the aforefaid j1. is bailifi 
the aforefaid fF. of C of his court afo 
faid, and holds the pleas of the fame coi 
and ought not to be judge in his c 
caufe/* 

[Note, this writ is fbmetimes caHcd 
recordari facias loquelam, and fometimet 
accedas ad curiam^} 
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If the pica be difconcinucd in the county^ ^' n- ^* 7'* ^ 
yet the plaintiff or defendant may remove 
the plaint into the common pleas or king's 
bench by recordari^ and it ihall be.good^ and 
the plaintiflTihall declare upon the fame; and 
the court (hall hold plea upon the fame 
plaint: and therefore if the defendant be 
without addition in the plaint^ he ihall not 
have addition in the recordari^ although pro- t h^ e. 6. 
ccfs of outlawry lie thereon. For the plearis l^UV^' ^ 
not held on a writ^ but a plaint only, and nou. 
fo not within the intent of the ftat. of i H. 5. 
^•5. which fpcaks only of writs origipalj ^c. 

And if the plaint be continued, and iflue 
joined, in the county court, yet nothing Ihall 
l)e fenK)ved but the plaint I and there^re.in 
the court above, the plaintiff is to declare di 
'^^9vo. The reafon is, that the pane and re^ 
tordari give the defendant a day in the court 
above; and when at common law the plain-^ 
tiff and defendant appeared at the day, the 
plaintiff counted and declared, and the de- 
fendant avowed ore tenus^ that the court 
nojght know the caufe of complaint; and 
being in a new court, it was all to be re-* 
jiearfed, in order that they might upderfland 
it. And this the rather, becaufe, being a 
fnperior court, they were not bound by any 
decifion made on the proceedings below« 
This could be no inconvenience in replevin 
at common law, where the plaintiff might 
bring^ his replevin toties quotiesi and where 
when the defendant removed it> and gave 
another day, it was upon caufe Ihewn of in* 
ability or partiality in the courts below. 

L [But 
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[But yet, to fome purpofes^ the Court are 
made jiidget of the whole proceedings, te 
the removal of the plaint by recarJarii and 
therefore, if a withernam be awarded in the 
^' court belowj the plaintiff fhall gage delirtr- 

ance in the court above, at H. 6. 40.] 

And not only on a pone or recardari is thi 
court to take no notice of any pleadings a 
proceedings but what are rehearfed or re 
corded before them ; but even on a biAeA 
€orpus, which is a writ of liberty, the plain 
tiff muil follow the body of the prifoner,. an 
declare againft him de novo ; tor the cour 
cannot take notice of the pleadings rehearfct 
before inferior judges, which do not com 
up before them, but by writ of fiilfe judg 
mcnt, where the court is not of record;— p 
by writ of error,' where it is;— -and therefor 
• they have nothing to do with their proceed 
ings until judgment is given. 

But where they have the body of the de- 
fendant, the plaintiff may proceed originally 
againft him. So in fone, where they hate 
the original writ, they may proceed origindlf 
upon it. And the recordari makes the pl«ftt 
of record; for the ftatute of Marlbr' which 
gives the plaint provides, in the firft chapter, 
that all complaints of diftreffcs fhall come 
into the courts of the king; which gives Ae 
king's courts authority to record fuch plaint 
as was in the county. The words Vc, £! 
p'aterea^ quiddm eorumfe per minijiros iffn^ 
regis jujliciari non permittanty nee fuftineB 
quod ^ per ipfos liber entur diftrilf tones, f^ 

• authm 



THE LA^ OF REPLEVINS. 147 

mthmtate propria fecerint ad voluntatemJuam% 

ffmfum ^1 concordatum et conceffum quod , 

'tm major es quam minor es jujiiciam habeant ^ 

ruipianf in curia domini regis^ & nullus de 

€£Uro ultiones aut diftriSiones faciat per volun^ 

tidemfuam abffi conjideratione curia domini^ 

Ji f&rte damnum vel injuria fibi fiat unde 

•mtndas habere voluerit de aliquo vicino Juo^ 

fate nugorejive minore. 

. By this ftatute ic appears^ that the plaint^ 
tkoi^h given for expedition before the fhe« 
.ijff, may at any time be removed and re-* 
^corded in the court of the king. [It has 
tren been adjudged, that the delivery of a 
suordari to the clerk qf a county court, after 
'|Q interlocutory and before final judgment, 
Ji.a (lay of all further proceedings in that 
TCourt. %Bur. 1151. 

And when the plaint is removed by re- 
cordariy the court above will award a capias 
on the defendant's default, though no fuch 
procefs could have ifTued in the court below. 
xlK 6. 55. But it is otherwife of zjufticies^ 
lor on that no capias lies, even in the court 
above. 4 Inft. 266.] 

' In a recordari to remove a record out of 36 h. 6. 
ancient dcmefne, the writ fhall fay loquelam ^-n-^-^^-^- 
^frocejumy and not recordum; yet the form 
jrfthe regifter in the recordari^ as before faid, 
V et recordum illud habeas. 

Jn the IherifF or lord's court, and in an- 
cient demefne, in all replevins, the plaint is 
called loquilfli becaufe it is not a record, as 
L 2 it 
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It IS in their court ; but in the accedas d 
curiam, the tranfmiflion of the plaint by the 
king's writ» under the fcals of foiir of thi 
fuitors, in the prefehce of the (heriff and hut j 
knightSj is called a record, becaufc h is &)t ] 
to be a record in the courts aboTc. ] 

fR.6. 5S. Where by recordari the record was tt^ 

c<ir"'/*^' moved by the (heriff out of the c6utt ti 
F. N.B. 71. c. chancery at Canterbury , it was faid,. that the - 
court of Canterbury might have refufed to 
obey the writ; for being a court of record bf 
commiflTiony the plea ought not to be re- 
moved by recoraari^ but by habeas corpf 
cum cauja^ or certiorari. And it was hddy 
that ifiafmiich as the plea was conne hither J 
without warrant, all was void, and that 
therefore the court could not remand it, for 
the record remained at Canterbury ; and if no 
proceeding there according to the fuit. of that 
Reg. 6, 7. court, it was difcontinued. Yet in the rc- 
gifter there is a recordari on a foitigfl 
voucher out of Cbefter. 

The reafon is, becauft the recordari i$ h^ 
return a loquela, and when the procecdii^ 
are in a court of record, it is not a Icqu^ 
but a RECORD in its own nature in the QO^ 
below. — Again, the recordari fuppofes a p^* 
tiality in the court below, whieh cannot be 
fuppofcd in a court of record, aftihg viAt 
the king's commiffion. Nor have the ftp?* 
rior courts any inherent right, to judge w 
what any other inferior court of the kin^i^ 
poffcfled of, until it comes before thcni by 
babeas corpus cum cau/a, or by certiorari. 

3 . . •:-. -The 
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The bahas corpus is the writ of liberty^ 
nd the law hath that tendernefs for the li- 
erty of a maxij that when any perfon U 
inprifonedj he may purchafe that writ to 
Lhy fuperior court; and if any of tliefe courts 
ice caufe on the return to discharge hiilf), he 
[Hall be freed. Hence it is^ that the body 
muft be fent^ and the caufe of imprifonment 
muft be lent with it. 

A certiorari is to return the proceedings 
on another ground. All inferior courts are 
'of definite and bounded authority, and cannot 
tiward execution out of the diftriftj there- 
wrc, left juftice fhould fail, procefs of cer-- 
fyrm goes to remove the record into the 
«pper courts. And both thefe ways have 
been ufed to give jurifdiflion to the upper 
courts, - 

• The orHctari coming to rcmoye a record 
On fuppofition that inferior jurifdiftions may 
exceed their bounds, they miift fend the re- 
cord in the condition it was when the certio-- 
tori czma to them; but ic ftops their pro- 
ceedings, from the time they receive it. 

If a record be removed out of a court of f. n. b. 71. a 
i'W)rd by recordari^ it cometh in without 
warrant, and the court fliall not hold plea 
thereof. But if a record cometh in court 
Vjthout a warrant, the party may fue a writ 
dircftcd unto the jufticcs, that they may 
proceed upon that record quod coram vobis 
rtjideu 

The meaning of the diftinftion is this, that 

when a rccordart is fcnt down to a court of 

L 3 record 
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record to remove a replevin there depending] 
they may proceed and not obey the writ^ 
becaufe that replevin is bf record in the king': 
courts and coniequendy. in curia regi^. zccati 
ing to the ftatute : and therefore the mxiiu 
make it a record is aiium agtre. fiut if thej 
do obey the writ, and fend the record, the] 
cannot afterwards proceed upon it, becauC 
they have fent it away from them : and th' 
court above cannot proceed upon records o 
another court, as they do in replevin on tb 
plaint fcnt before them by recordari} aw 
therefore there muft be a writ to give then 
authority to proceed on the record gupd c(im 
vohis reftiet. But they have an inherent au 
thority to fee that other jurifdidtions do no 
exceed their limits; and therefore, when the 
fend a certiorari to remove fuch record, the; 
ought to proceed above on the plaint enter© 
y.N.B. 7x. D. in the county. [If the recordari .facias\x,i 
date before the plaint was entered in th 
county,]' yet the record is well removed, be 
cauje both courts are the courts of the king 
But if the record be removed out of th 
court of any other lord by fuch writ, whic 
beareth date before the plaint, it is not gooc 
The reafon is, becaufe the fheriff's couDt 
being held or farmed from the king, as inn 
mediate deputy, the king may rernoVctb 
replevin out of the (herifPs court into hi 
own, without any caufe fhewn ; and there 
fore it is not material whether the recordaf 
be tefted before the plaint or not: andal 
though the defendant cannot remove th< 
plaint without caufe, yet this is not to pre- 
vent the flicrifF from being oufted of his. ju- 
rifdiftion, but that the plaintiff may riot be 

delayed without gopd caufe fhewn.^B"^ 

where 
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vhcrc the record is removed out of the lord's 
coart, which has a jurifdiftion by grant or 
prdcription, there muft be caufe (hewn for 
foch removal; and fuch caufe will be abfurd 
if the accedas ad curiam bears date before the 
plaint; for that cannot be a caufe to ouft the 
ford of jurifdi£tion, which was not in being 
It the time of the writ ifluing. 

VIL Of replevin itfelf, and herein arc to 
bcconfidcred, 

1. For whom^ and in what cafes it lies. 

s. The declaration in replevin. 

3. The feveral pleas in this zOxoni and 
herein of the avowry, 

4. Of the judgment in this aftion, whether 
for the plaintiflT or defendant; and herein of 
the writ de retcrno babendo^ and of the writ of 
iecond deliverance^ 

I. For whom and in what cafes it lies. 

The replevin lies as well for goods in which Bro* Abr. tit. 
Ihavc only a qualified property, as for thofe f ro. A'br?43o. 
in which I have the abfolutc property. As Bro. tit. Rcpi. * 
if goods be in my hands, in onJer to be de- Doa.Piu.314* 
livcrcd over to % S. — and J. N. takes them 
fi^>m me, I may have a replevin againft 
7* JVl to bring back thefe goods into my own 
poflelTion; becaufe I have a right to the pof« 
fcffion of thefe againft every body but J. S. 
'nd therefore as J. N. is a trefpaflcr for 
violating that pofleflion, fo I may qualify 
L4 that 
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that t6rt he hath done, by briugiog the rt 
plevin which complains of the unjdt taking' 
and that 7. N. detains them centra vddmi^ 
plegios. 

So it is if cattle be farmed td me' to (tM^ 
mirc my land; if they be taken out of my 
cuftody, I may bring replevin for them 5 
becaufe during the term I ought to have the 
ufeofthem: and therefore the caption abd 
detention of them, by any perfooi' is unlaw* 
ful, which is 'the injury complained of in the 
replevin; or I may have in this dafe afge.cial 
replevin, fctting forth my fpecial property. 

tRo,Abr.43i, jf ^^ ^alccs my goods by the commands 
B. I may take the replevin againft both ; be^ 
caufe in trefpafs both are principals, aoc 
equally guilty of the unjuO: caption and unjui: 
detention. 

• R0.Abr.430. . If the lord diftrains the beafts of thetc- 

Bro.Abr. tit. ^ant, and the mefne puts his own bcafts ii 

Rcpicv. pi. 14. the pound in lieu of the tenant's, the mcfo 

9'co. 22. b. may afterwards have a replevin forhisowi 

as- a- beads, and the lord cannot plead that th' 

bcafts of the tenant, and not of the mefrtc 

who'isthe plaintiflf in replevin, were taken 

be^caufe, the tenant having paid his rent t 

the mefne, the mefne is thereby obliged t 

defend the tenant from the lord's diftreC 

But this cannot be done unlefs the mefne be 

I comes party to the fuit, and be fubfticute 

in the place of the tenant. 

^ . ■ 

By this means, the mefne may fhew th 
fervices pcrforrtied to the lord, for which th 

dittrd 
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^ftrefs was taken; and confequently that the 
tmnt' ought not to be difturbed. Hence it 
is, that the writ of mefne is allowed to the 
tenant, to bring ^n the mefne if he does not 
come in of himfelf; becaufe the tenant being 
a firanger to the tmnfadions between the lord 
and the mefne, he cannot defend himfelf 
againft the lord but by the mefne ; and there- 
fat, where the mefne is to take the defence, 
it is but fit he ^(hould be allowed to pledge 
his own cattle, and difcharge his tenants. 
And the lord hath no prejudice, becaufe there 
is dill a good pledge to anfwer his fervices if 
there be any due. So and for the fame rea- 
fon ic is, if my lefTor diftrains my tenant, I 
may put my beads in the pound in lieu of 
my tenant's, and then replevy them, as if 
they had been originally taken. 

Several perfons cannot join in one reple- ^H-^i^ 
vinfor feveral chattels, where the property Rc^pi.'^pV.'iiV 
of them is feveral; becaufe, where feveral J^^\^^<=- 3 »s» 
diftreffcs are taken by the fame per fon Qf ^*'-^'- *^5- 
different men, each hath a feveral and par- 
ticular injury done him, if the diftreffes be 
unlawful ; and therefore they cannot jointly* 
complain of an unjuft caption and detention, 
where the property is feveral (^ ). For what 
feafon havQ I to complain or to feek redrefs 
in my own name, for an injury fuppofed to 
be done to another ? 

If beads which are fir^ naturae be reclaim- 2R0. Abr. 430W 
^d by me, and are reftrained or taken out of ?«>• ^br. ul 

' ' Repl. pi. 64. 

Doa.PUc. 114. 
. ,(«) But in favour of liberty the law permits two to 
join in fuing the writ pe homine repIegJando. F. N. B. 
^^' F. cit. Co. Litt. 145* b. i3ih edition. 

my 
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my cuftody, I may have a rq>]cvin for them; 
bccaufe I have a property in them while they 
continue with me. But this property only 
remains while they are in Any poflfeflionjor 
retain the animum revertendii and therefore if 
they leave me of themfelves, and another 
takes them while they arc out of my poffcf- 
fion, and they have not the animum revet" 
tendu I cannot have a replevin for. them^ 
becaufe^ in fuch cafe^ I have no property in 
them. 

L€T.Ent. 152. If a fuperior jurifdidion award an exccu- 
R^'^kiv/iTS. ^^o"> it feems that no replevin lies for the 
Bro.Abr.tit. goods taken by the fhcriffby virtue of the 
Repi.pl. 12. execution; and if any pcrfon Ihould pretend 
to take out a replevin, and execute it, the 
court of juftice would commit them for a 
contempt of their jurifdidlion, becaufe by 
every execution the goods are in the cuftody 
of the law ; and the law ought to guard them : 
and it would be troubling the execution 
awarded, if the party on whom the money 
was to be levied, fliould fetch back the goods 
by a replevin. And therefore they conftruc 
fuch endeavours, to be a contempt of their 
jtirifdiftion, and upon that account commit 
the offender. But if any inferior jurifdi©- 
tion ifiues an execution, a replevin will lie 
for the goods taken by that execution j bc- 
caufe the inferior jurifdiftion being reftraincd 
within particular limits, the officer who took 
the goods, is obliged to Ihew that he took 
the goods within thofe limits, and that the 
inferior court which ifTued the execution did 
not exceed their authority in iflTuing it. 

iitJtwArdy. '^ When juilices exceed the fpecial jurif- 

Bi*i2*. didion given to them by a particular ftatutc^ 

the 
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tSe goods which have been diftrained in con- 
fcqucnce of fuch excefs of jurifdiftion nr>ay be 
replevied, and that too although the court of 
appeal has confirmed their warrant. As 
where a diftrefs was taken for a poor's rate 
ifor lands not in the occupation of the plain- 
tiff, notwithftanding the Seflions on appeal 
had confirmed the rate, the Court held that 
the diftrefs was replcvifable, bccaufe the de- 
termining that a man may be affcflcd for 
what he does not occupy, was an excefs of 
the jurifdidtioh given by 43 Eliz. c. 2. and 
17 G. a, c. aS.** 

Bcfides, an Inferior court of record can- 
tiot commit for contempt out of the court. 
Hence it is, that the officer of an inferior 
court, is to fhew by what authority he took 
the. goods. Thus, in a replevin, the de- 3 Ley. 204. 
fendant was put to juftify, by a condemna- nii^y"'^''' 
tion before a juftice of peace, for not enter- 
Jug ftrong waters, and a v/arrant on that for 
levying 20s. fine on the plaintiff. [But, in 
a fubfequent cafe, the Court granted an at- 
tachment againft the under- fherifF, for grant- 
ing a replevin of goods, diftrained on a con- 
vi&ion tor deer ftealing. Sir. 1 184.] 

A replevin doth not lie againft the king, 3 h. 7. 1. 
where the king is party, nor where the ^^^i^^i^^^ 
taking is in right of the king; and if (bch vide ibid. 
replevin ftiould he Vented, the (heriff ought v^-s^^^^tr. 
to forbear to execute it, when he is inforoied 
the king i$ party; becaufe all the king's 
debts are of record, — he taking nothing but 
by matter of record; and therefore the cattle 
are feized for the king's debts by the levari 

faciasx 
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facias^ which is a writ of cxt^cudon, andcoo- 
fequently no replevin lies againil the kingi 
any more than it does for goods taken in exe- 
cution at the fuit of common perfons. 

S^'i^f^^a* - Executors fhall have replevin for the good* 
Sid! 80.* ' of the tcftator taken in his life-time, becaufc 
Arundel V. ^^ general property is in the executors, and 
Rait. Knt. the poffeffion ought to follow that; and 
J!n\b!69.k. therefore the executor may recover the pof* 
feflion by this writ of replevin. 

If the goods of a feme fok be takcnand 
file marries, the hufband alone may fuc.the 
jrcplevin, bccaufe the property is transferred 
by the marriage, and vefted abfolutely in the 
bufband, fo that he may rejeafe it; and coa- 
lequently he may have an affcion in his ovft 
name to bring back the property* 

Bro. Abr. ttt. In rcplcvin for a fow and pigs, the defend-' 
Sdfsl! '*^^* ant, as to the fow. avows damage feafanU aof^ 
for the pigs pleads non cepU The jury found 
ibr the de^ndant, as to the fow ; and for the 
pigs, they found that the fow farrowed thcfii 
after flie lyas diftrained, and in the pofTelfioift 
of the defendant. The plaintiff had damages 
for the pigs on this plea oinon cepk; becaufc 
the pigs were taken by the defendant as well 
as the fow, though they were not Jam^^ 
feajant'y and therefore the defendant flhoukl 
have fet forth the fpecial matter as to the 
pigs. 

ifc^. Abr.trt. No replevin lies for chari'ers relating tp 

*pBi-E»- w (ji^ inheritance, beqaufc thq charters arc 

reckoned piart . thereof^ and as fuch dcfccnd 

WUi 
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t^th it to the heir$ and not being cfttemed 
ill law chattel$> are not by law replevifablc. 



A'leplcvin doth not lie for goods taken ishow.pt. 
tn foreign parts, thoush afterwards brought Nightingale ^o 
into the realm j occaufe fuch a foreign cap- 
tion might have been juftifiable according to 
the law and cuftom of the place where it was 
Wade, though it may be illegal by our law: 
and therefore fuch caption ought not to be 
tried here. 

• If beads be taken in one county and carried p. N.B.69.U 

into another, the plaintiff may have his re- L^«a.pu. 3«i- 

plevin in cither county ; becaufe it is a cap- 

tion in every county where they are taken by 

Ae defendant* , 

This writ of replevin is always executed R^gr. gi.bi , 
hy the fheriff, even in his own cafe, where Bro, Abr.d:s 
fcc diftrains the goods of another, becaufe **'*^"'^ 
Ais writ is zjuftkUs to the (herift, on which 
J^is to hold plea in his county court; arxl 
Acrefdre no other can intermeddle in the 
Execution thereof but the IherifF, who is to 
iptfidcovcr the fuitors, as judge therein. 

% Of the declaration in replevin. 

And this is little more than a tranfcript or HoI>. i«. 
recital of the writ itfeif. But in the declara- ^Mof/f-j. 
t:on you muft not only alledge that the dc- Doa.Phc. 31$,, 
fcndant took the beads at fuch a place, but R^pi^pL^y: 
alfo you muft alledge the locus in quoy as in \^' 6. 14. 
jHoJam hco ibidem vocatOy (ffc. for it is not mrfv.'s^viu 
;nough to alledge fuch a place from whence Barn. 353* .. 
lit venur may^come i but the place muft be 

fo 
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lb PARTICULARLY Ipccificd^ 35 tO gj^Ctlie 

avowant an opportunity to (hew that.hfbs^i 
a right to take the .goods» in that particu- 
lar place ; becaufe the right of the captooa 
' may turn on the place ; and itk this ?Mo?i 
the freehold may come in diipute. Awl 
therefore it is neceflary to fpccify the plac^ 
particularly, wherein the beafts were takea 
which is equivalent to the new aflignmcnt ia 
trefpafs. If the locus m quo be not particu- 
larly fpecified in the count, the . djcfendaoj 
may demur specially, and (hew it ht 
caufe i for the defendant may juftify the tak- 
ing in that particular place^ for caufes ,h? 
could not have any where elfe. But if the 
.defendant ihould plead non cepity the count 
would be good, becaufe then the place can- 
not be material when the defendant denies 
the taking. -. .' 

wajton V. u Where the plaintiff declared for taking 

u!% dec, 3. his cattle at Market Street, and the defendant 
a WdC. 354. pleaded Hon cepit modo et forma, and. proved 
the original taking at Hardball, upon proof 
by the plaintiff that the cattle were in the 
defendant's cuftody at Market Street. ^Mf* 
J. Gould at the trial and afterwards upon 
the point rcfcrved, the whole Court were 
of opinion that the plaintiff ought to have 
judgment, becaufe 'if the defendant- took 
them wrongfully at firft, the wrong was con- 
tinued to any place where the defendant had 
them in his cuftody, and confequently that 
the place was well laid in the declaration." : 

tl^'a'" ** 2 " If the taking is in a common fi?ld, it is 
aym. 332. ^^^ ncccffary for the plaintiff in his declaration 

to 
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t» flicw the quantity of acres of which he is 
fcifcd therein, or to fpccify the locus in quo 
any farther than by allcdging the name of the 
cbmmoh field generally, becaiife perhaps the 
▼ery fpot of ground where the taking was, 
may have no name, therefore it is fufficient 
for him to (hew tht nanne of the whole, as 
iie cannot diflinguifh it intp parts/' 

*' The declaration ought to be certain and Ai?yn. 33, 
particular in fctting forth the number and ^^^^^^'' 
kinds of cattle or things diftraincd, bccaufe 
Whcrwife the fherifF cannot tell how to make 
flclivcran.ce if it fliould be neceffarv; but it 7rco.a5. 
fecms that its being certain to a general in- ^^''**- '^o- 
^nt is fufficient, eipecially if it be after vcr- 
^ftj and tho* an uncertain dcfcription would 
^ ill on demurrer, yet an avowry may cure Kernpftonr. 
that defed, both parties agreeing what the Tr. i o. x. 
pantum and the nature of the goods are; %|^'^^ g 
dius, where the declaration was for taking str.^ipis'*^ ^* 
fcurtcen (kimmers and ladles, and three large 
pots and covers, the objedtion that the plain- " . 

tiff had not diftinguilhed in his count how 
tnany fkimmers and how many ladles, was 
over-ruled." 

^But in fuch cafe the (herifip may requiic Buii.N.p.53, 
the defendant to Jhew bim the goods. And it 
would l>e a good return to fay, nullus venit 
^ parte defendentis ad ojiendendum bona et 
cataUar 

** The declaratiort muft be feveral by every <^o. utt. 145. i. 
ane, who has feveral property : tho' a man Ig vin.'Abr. 
may count of feveral takings, part at one 579- 
day 



x6o THE LAW O^ REPLEVINS. 

day and place> and part at another -c^ayind 
place, in the fanne declaration/' 

Bro. Baron and <^ But baron and feme oiay be joined iotbe 
remcjSs. |-^^^ declaration for goods diftnuncd. from 

the fcoie dum /oh; or the baron may brifig 

the replevin alone.'* 

*i4* " So they may be joined for goods viViA 

the wife had as executrix, tho* they^wcrc 
diftraincd during the coverture.'* 

Bern& ux. cc wjiere they are joined in the fame deda- 

«a^w^ii9. ration againfl: a defendant for taking the 
J. 8 0.X. goods of the hOfband and wife, if the de- 
fendant avows, it fhall be intended that the 
taking was before the coverture, and thai 
they had then a joint property : and in that 
cafe the taking muft be laid to be to the da- 
mage of both, becaufe the damage furvivci 
to the wife.*' 

% Liftw. 1150. The writ of replevin is quod cepit averiaf^ 
f!n?b*6^l!' i^infi^ detinet contra vadios fef plegios-, to which 
Co.£m. 61c, writ the fherifF returns replegiari feci. There 
*"• you go on in the replevin only for damj^ 

for the caption, and then in the count yow 
recite the writ in the detinuit^ and coantin 
the detiijuit for damages; — and though the 
writ be taken out. in the dtUnet^ yet when 
the IherifF hath returned replegiari feci vpoQ 
^c, that return is a warrant to recite the writ 
in the detinuit \ for if the writ was recited ia 
the detinety and the count was in the deiinuity 
it would be a variance for which the judg- 
ment may be arrefted,.. oxl the_4cfendaDt 
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tnighc have demurred. But where the (hc- 
rilF docs not replevy the beads, there you 
muft recite the writ in the detinety and count 
in the detinet alfo {a) bccaufe the beads are 
xioc delivered J and there you recover as well 
X\\e, value of the beads in damages, as da* ' 
mages for the detention. • And this is a 
lliorter way than to fue a withernam and ca^. 
for a return of the beads. 

*^Becaufe if the defendant before the re- ®^^^^JJ['^"- 5^. 
turn of the withernam appears to the writ of ^ 
replevin, and offers to plead non cefit, it 
fiia.ll day the withernam.'^ 

J. Of the feveral pleas to this allien, and 
^C!fc arc of four forts. Pleas in abatement, 
^he general iffue, non cepit. The judifica- 
ticM; and this of two forts, either dif-affirm- 
i^g property in the plaintiff, or admitting it. 
-^^ he avowry. 

As to pleas in abatement. There is a dif- 

^^^rcncc between pleas in abatement of the 

^^^rit in replevin, and in other adlions j for in 

^^cber anions the pleas in abatement go 

^>icrely to the form of the writ; becaufe other 

^^fdi3J[ohs are for debt or damages, in which the 

^U^ciflThath no pofiefllon of the thing itfelf 

Xin^ijudgment and execution, and therefore 

'^hcvl^K^ in abatement are to the form of 

^^Eiatyrit only, and all pleas to the right are 

,in;^rofit: but in replevin, the deliverance 

(a) However, of late years, lio aftion has been 
brought in Ac detinet^ tho' there is much curious learn - 
ngb die oKi books concerning it. Bull. Ni. Pri. 52. 

M of 
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of the goods is immediate, fb that the plain* 
tiflf hath the pofTcfTion before the defendant 
can plead thereunto s and therefore, accord- ^ 
ing to the genius of this aftion, pleas thac 
are in abatement, muft give the defendanr* 
a TITLE to the return of the beafts. For it is ^'^ 
not enough merely to quafh the writ, as in ^ 

other cafes, where the defendant is in fiatu ^ 

quo when the writ is qua(hed; — but in this S 

adion, that the defendant may be in fiaiu ^ 

ipio^ he muft not only Aew that the writ a 

ought to be quafhed, but that he ought to < 

have a return of the beafts himfelf. And f: 

here, the pleas in abatement, differ from the ^ 

pleas in bar only in this; that in abatement ^^ 
they do not avow or acknowledge the caption ^^^^^ 
and detention, which is the gift of the aAion ; ^ j . 
but they muft go fo far as to entitle the de* «^^ 
Pendant to a delivery, or etfe they do not :»^t 
take away the force and efied of the writ of^^i^of 
rq>levin, which is always executed by thec^f^c 
delivery, 

1 vtnt. S49- Therefore in this a6lion the defendant may^.fls .ay 
«Motf. ti. plead PROPERTY in himfelf in abatement]^ ^mi-p 
tor by fuch plea he doth not deny, or confefi s!^^fi, 
and avoid the caption, and therefore it is no^^unor 
a bar; but only (hews that the plaintiBF hatf .^.stA 
not a right to a deliverance i ana by ihewim^rKjcg' 
that, the goods ought to be returned to tfar-f j&e 
defendant on fuch abatement, as they wck ^re 
before the writ was taken out. But yi Mi " ^ / , / 
for it feems by the later authorities, that it '^ 

(bould be pleaded in bar. ; 

\ , 

cro. Tae. 519. [It is to bc obfcrvcd that thefe later aaUi 
\ vtnt.*24i. rities are not pointed out, and the editofj 

6 Mod. Sj. 
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ter a diligent fcarch, hath not been able to 
find them. There are indeed cafes^ in which 
the courts have determined, that property in 
the defendant may be pleaded in bar, but 
none that exclude the defendant from plead- 
ing it in ABATEMENT : on the contrary, the 
cafes cited in the margin moll: clearly convey 
the idea, that the defendant in replevin iMy 
^^ property f whether it he in himfdf or a 
pmger^ either in ahatetnent or in bar, ac^ 
eerding to bis eleSlion.'] 

If the defendant pleads property in J.S.ei* i^* 91- 
ftranger, he may plead it m abatement,— and ^iS^ 984. 
bccaufe he ihews that there is no property s. c. 
w die plaintiff, and by confequence that he Sl!di.^43. 
Iwd no right to a deliverance by this writ, he f. c. 
ought to have a return without maku)g any 
conufancct 

If die defendant pleads property in the 
plaintiff and J. <S.— there the plea is in i^MUe- 
n^ent of the replevin, as it is in other adions; 
^r tfabugh it admits a right of delivtrance in 
Ae plaintiff, yet it does not allow it by a 
^t under dw prefent form $ but gives a bet- 
^r writ to be brought by the plaintiff and , 
7« ^•— -But here the defendant ought to make 
t Conufance; becaufe, this plea not dif-af- 
frining the property, it leaves a right in the 
plaintiff to have his beafts, without fuch co- 
Aufiuice be made. 

As a man may plead in abatement of the Rift. Sac 554. 
J'rit, fo he may of the count; and by abat- 
es the count he doth in confequence abate 
^c writ J and there it is pleaded a J narra- 
M 2 tionem 



i64 THE LAW OF REPLEVINS. 

iiofiem (^ breve: for if a man doth not pur- 

fuc his writ by a regular count, his writ in 

confcqucncc is abated. And therefore if a 

man declare of a caption in Blackacrcf and 

Cro.Eii«. 372 ^hc defendant pleads in abatement of the 

Mod. cafei 103. count, that he took them in fThiteacre, ahj(i\ 

^^L^\.\u\i. *^^ *at he took them in Blackacre^ this will 

Vent. 127. abate the count, under that form. Bui 

Carth.^^J9. then he muft ^o over and make conufancc; 

Ld. Raym. becaute, not dif-affirming the plaintiffs title 

"°'^* to the beafts, he leaves the plaintiff a rigbi 

to retain. But this conufance is not traverf 

able where it is pleaded in abatement; be 

caufe the plaintiff muft maintain the formo 

his own count without falling on the title of th< 

defendant; and if the plaintiff ihould join ilTu^ 

on the traverfe in the plea of abatement, an< 

traverfe the conufance alfo, it would be doti 

ble; which would be bad upon fpecial de 

murrer j and if the plaintiff traverfed the co 

nufaiice only, it would be a difcdntinuance c 

the plea in abatement. 

But if a juftification for damage feafanthi< 
been pleaded iii bar, there the captions 
detention, according to the form of the writ 
is acknowledged. And therefore there th 
plaintiff may traverfe the title of the defend 
ant; becaufe the defendant having acknoiv 
ledged the caption and detention accordio 
• to the form of the count, he hath put him 
felf on the flrength of his own title. So i 
BoO-PUc. 316. the cafe of time, if the plaintiff in his cour 
lay the caption the a6th of March, and th 
defendant pleads in abatement, . that he ws 
poffelTed of the locus in quo by leafe detci 
minable the acthof March, and that he toa 

th 
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the bcafts the i^xh of Marcby damage feafant^ 
£i/ji hoc that he took them ihe 26th;— this 
is a good plea in abatement only; — becaufe 
it goes ' only to the form of the plaintiff 's 
cmjnt; for the time here becomes neccffary 
to be laid in this a6lion, becaufe the defend-* 
ani may have a right to take at one time, and 
nor at another. But in this and every other 
cafe in abatement, where the property is not 
dif-affirmed to be in the plaintiff, the defendant 
mud noake conufance of a juil caufe of re* 
turn; for otherwife he doth not deftroy the 
force afld effed of the writ, by which the 
deliverance was madcj but leaves the plain* 
I tiff a right to retain his own property. 



Of the general Iffue. 

The general iffue in replevin is non cepit. Bw. Abr Ot, 
Here it is to be confidered that the caption veSu ai/.' 
and detention is only in iffue, and not the 
property j and in this, replevin differs from 
. pcfpafe. For in trefpafs where the general 
ilTue is non culp. the defendant may, on 
evidence, Ibew a property in himfelf, becaufe 
bt cannot be guilty of trefpafs in taking his 
Wn goods ; but in replevin, upon pon cepit^ 
the property by the plea is admitted to be in 
the plaintiff, and therefore 13 not in queftiop 
.*^aB; but whether the defendant took the 
S^s mentioned in the declaration. And 
wc cannot be admitted on the iffue, to Ihew 
]*hcrc the property was, becaufe he hath put 
*t in iffue only, before the jury, whether he 
■"^ok the beafts or not, and not whofc thcfy 
Were. 

M3 [In 
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johnfon V. rin replevin for taking guns in Londcn^ the 

Gutidh5i,*' plaintiff proved a taking in Surry', upon 
hTgT^''* which it was objeftcd that the plaintiff M 
•tr. 507.** not proved his iffue, for the place is materiili 
and therefore part of the iflTue under the modo 
et formd. The counfcl for the plaintiff ad- 
mitted that it was traverfable; but infifted 
that by not traverfing it particularly, tha 
place was admitted, and could not be infifted 
on upon non cepit. But Chief Juftice Pratt 
held, that where the plaintiff avows at a dif- 
ferent place, in order to have a return, he 
muft traverfe the place in the count, becaufc 
his avowry is inconfiftent with it; but where 
he does not infift upon a return, he may plead 
non cepity and prove the taking to be at ano- 
ther place, for it is material. And there- 
fore the plaintiff was nonfuit. But qu^eAt 
legality of this decifion] (tf). 

^id.8i.t«. ^ In replevin for a niare and colt, thcdc* 
Anwdciv.rmi fgndant pleads non eft culpabilis de captmi 
fradiltd infra fex annos ultimos elapfos. The 
plea was over-ruled, becaufe it gives no 
anfwer to the unjuft detention, which the 
replevin complains o^ as well as the caiH 
ttonj for the caption may be juft, and the 
detention unlawtuL As where the defend- 
ant eloigns the beafts, or drives them id} 
caftle, fo that the fheriff cannot replevy them 
at all, this is an unlawful detention, ho^- 
ever juft the caption might have been. 
And in the prefcnt cafe, it might be th« 

' {ay In the cafe of Walton v. Kerfop, z Witt' 3Jf- 
the Couiit feemed to have little reliance upon ^ 
cafe in Str. 507. And Wilmot Ch. J. of C. B* ^^> 
** That it was imlj a decifion at Nifi Prius,'* 

the 



raE LAW OF REPLEVINS. ttfj 

the colt was foaled in the pounds and then 

'W^as ricver taken by the defendant, yet it 

jopay (><e unlawfully detained} and though he 

xnig^^ not have taken it within fix years, 

<yct l^e might have detained it until the 

c^y . ^>f purchafing the writ, and thaC de- 

xeti^^^^ti is complained of by the writ, and 

moi l^arced by the ftatute. 



Of the Juitification. 

There is fome difference between the*J««»5* 

^^pwry and the juftifications for the juftifi- 

5^jtion confeiTes the caption and avoids the 

if^iuftice of it : the avowry makes title to 

'itch caption of the property of another. The 

^^ofciling and avcMding the caption may be 

9<fMi/ damages only; the avowry is always 

^1^9^-0 retorn$ babende. 

1. Of juftifications that dif-afKrm property Vcnt. «49. 
J^ Che plaintiff; As if the defendant acknow- k^plIS' a^ 
^^grt the caption and pleads property in^Mod.ii, 
^^imfelf; this is a good bar, becaufe it con-- 
^^flcs the caption, which is the gift of the 
^lAion, but avoids the injuftice thereof, by 
^fbewkig that he had a right to take them ; 
^uid this not only will abate the writ of the 
T>laintiff^ whereby the deliverance; was made^ 
out alfo deftroy all right of complaint for 
iuch caption and detention; and therefore 
goes in bar of the adion, and confequently 
. gives a return without conufance fr$ nterno 

M4 If 
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% Lev. 9s* if the defendant confefTes the captian. 

$ Mod, 103, pleads property in 7. 5. this is in bar 
a£tion, as well as in abatement of the ^ 
for this not only ihews that the plaintifi 
no right to a deliverance upon the writ, 
alfo that he has no caufe to complain bl 
caption and detention againft his plec 

M.^aym.117. which IS in bar of the aftion, .And t\ 
w»-J««'5»9- ^Q^ Qj^jy ^ juftification to cover the de< 
ant from damages, but for the return 
beads i becaiife he doth not admit pro( 
in the plaintiff, but dif-afErms it; and t^ 
fore the beads ought to come back to the 
fendant, who ought to retain the b 
againft every one but J. S. 

2. As to juftifications that affirm pro( 
in the plaintiff. Thcfe. cover the dcfcn 
from damages only, becaufe the plaint 
intitled to his beafts, as having propert 
them } and the defendant in fuch pleas 
making title to the beafts as a pledge tc 
fwer any demand, he ought not to have 
beafts back, but may cover himfelf froa 
damages only for the caption, 

Doe^.Piac. Thus if the lord diftrains for hom 

Ro!Abr.3i9. ^"^ ^^^ tenant diesy and his executor 
Daiv.Abr.652. replevin. Here the defendant may ji 
and cover the damages, becaufe thie dil 
was rightly taken at firft, though by 
death of his tenant he can no longer n 
it as a pledge for his homage, and tl 
fore cannot be entitled to a return ; bci 
the homage was a fcrvicc to be perfor 
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ijyihe tenant iif person, and the diftrefs 
being to compel him to ic, cannot be 
dcuincd longer than his life j therefore the 
lord muft diftrkin the heir de novo. 



Of Avowries, and the Pleas thereto. 

' Having thus confidered the replevin 
and the writ that iffues upon proper re- 
turns of the (herifF, we come now to the 
avowry. 

• The avowry is the taking up the defence 
offuch diftrefs. It acknowledges the di- 
trcfs taken, but avoids the injuftice of the 
caption complained of, and fets forth a 
good^caufe for taking fuch diftrefs, in order 
■Uyfaave it returned again to the defendant* 
!So that in replevin both parties are are ac- 
tors i —the plaintiff to have damages for 
the taking and detaining his goods,— and 
the avowant, to have return of the plaintiff's 
bea(b and damages. 

Avowries arc cither for rents, fervices, 
horiocs, 6f^, or for damage ftafant \ and here 
ire to be confidered. 

!• What is fubftance, and what is form. 

IL The fevcral pleas to the avowries; 
tad herein of the feveral traverfes and 
diickumer. 

I. What is fubftance, and what form in 
ivowries. 

At 
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At common law the lord was obliged 
to avow upon his real tenant, which as tht 
antient law flood was ealily done, becaufii 
the tenant paid fines on tvtry alienation 
and the alienee was prefented by the. next 
homage. But when thefe fmall fines for ^ 
alienation were not gathered, nor the eomti 
regularly kept, the lords were at a ]o6 to 
find their real tenants, and confequently to. 
know whom to avow upon. To retncif 
this the JtaL 21 Hen. 9. c. i^.f. 3. mi 
mades by this the lord may cHftntin oi 
the lands holden by him, and avow as ia 
lands within his fee or feignory, alledgiiig' 
in the avowry, the lands to be hoklei^ 
of him, without naming any certain petioi 
or tenant. 

9Co.M«a. Upon this a£b it hath been hekl, dM 

^^^•^^J-^- though the words are, that if the Iml 

nu 15 . ^j^j.^-^ ^^ ^1^^ hnds holden of him, yil 

if the lord come to diflrain, and the t^ 
nant drive the beafts which were once lii 
VIEW of the lord, off the land, or mir rf. 
the feignory, and the lord purfues and dit 
trains them out of his fee, yet he may avof 
upon this a6t ;— becaufe the dift rels, in cott- 
Uruflion of law, is taken upon the lai^. 
by reafon of the view and frefh fuit of tte 
lord. 

teon. 301. In avowry the defendant faid that A was 

cro. Ei«. ,46. feifed of the lands where, (^c. and held 

Lucy V. Fiiber. them of ji. by fealty and rent; — and fel 

rent arreat he made conufance as baiUff to 

A. in land held of him, according ta di8 

ftfttoitt 
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ftatute. — This was held a good avowry > 

oJ)ta the ItatutCy though it was objeiled, 

mt having once named the tenant in his 

tvowiy, the whole avowry flioukl have 

been at common law, becaufc the ftacute 

was made to eftablifli the avowry without 

Diuning dke tenant at all, and therefore it 

oi^t much more to be good, where he 

Bitines him but once* 

If yf. holds of B. by rent, as of his ma- Ana. 150, 
dor of C* and J. conveys to the king, and f^^^ ^' 
Ac king grants it over to D. — B. cannot for 
liB rent avow, as on land held of him; 
becaufc by A*s grant to the king the te- 
aurc is deftroycd, though the rent remains ; 
S>r the king cannot hold of a fubjcd):; 
ind therefore B. mud avow according to 
die nature and particular circumftances of 
fa^ cafe. 

In avowries on the ftatute, the lord al- Ra^. xnt. 555, 
ledges that the lands, or Iccus in quo, are ^^;^J^^\' ^J^^' 
hew of him by fuch ferviccs, and avows H^ro^opieai. 
ai on lands within his fee or fcignory> J*^v ♦ . , 

,. . • . o ' * Co. Ent. 591, 

^tnout naming ^r avowing upon an^y ccr- 594, 597, 59S. 
tub peribn or tenant; this diftinguilhes it 
fcocn the avowry at common law, wherein 
Ae tenant muft be named ; but in both 
sirowries the lord alledges feifin of the 
ferviccs. 

In the avowry at common law, the |ord 
tm 7. Ss his very tenant is feifed in fee 
m die .locus in quo, and that he holds of 
Hm by homage, fealty and rent, or fuch 
ike, of which fervice the lord was feifed 
ry the hands of the faid J. S. apd becaufc 

the 
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the rent, 6?^. was in arrcar, the lord di- 
ftrains and avows the taking, and prays a tt'^ 
turn. So that by this avowry to make the 
diftrefs lawful, the lord muft (hew a wm 
of the rent by the hands of fome certaim 
tenant; for the lord's pofleflbry right is.meo^ 
tioned in no other noanner, than by (hewuM| 
that the tenant, who was in the adual {W 
fcfTion of the land, did adlually pay the ntt 
to the lord, or to thofe under whom he de^ 
rives : for if fo, the feifin of the teoaM 
of the land, and of thofe claiming under 
him, continued for the time of fuch payment 
of the rent, to the time of the diftrefs, ist 
feifin in order to continue the payment to d»c 
lord ; for out of the yearly profits he oughTj 
to have made the payment demanded.'*^ 
l^uui\ h Therefore it is not like the cafe of UJ 
^*^ ' 'real aftion, where they lay the feifin wtdiii 
the time of limitation, and that they wcte^ 
difpoffcfled i for in fuch real anions At' 
count fuppofes the demandant is out of 
poffcflion of the thing to be recoverei 
But in the avowry, the lord fuppofes te 
feifin to continue, until the very adual 
taking of the diflrefs; and therefore the 
lord need not alledge his feifin to be withia^ 
forty years, according to the ftatute of fr ' 
mitation, when the lord fuppofes htrt0 
ftjll feifed, even at the very day of ife; 
avowry, and that this diftrefs is the fdy 
colleftion of the rent of which he fe « 
poflTcfllon. If he were not in poflefiidO'tlit 
diftrefs would be unlawful ; for if the lord 
had a right to the fervices, yet if he «t$ 
not aftually feifed of them, he ifnuft 1* 
put to his writ of cuftoms and fcrvioeJ, 
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t>^fi)re he can continue the feifin of the 
f4»viceSj in order to recover them in this 
S^oOeCfory affcion. 

When the tenant comes in, if he does not 
«3ifclaim, or plead hers de Jon fee ^ of which 
inereafter, he muf^ admit that he is feifcd of 
xht eftacei though he may deny that he 
holds that eftate of the lord by fuch fervid 
GeS| which is a traverfe of the tenure \ oft 
he may traverfe the feifin of the fervices 
by that particular hand by which the lord 
io his avowry alledges himfelf to be feifcd :. 
^becaufe, it that feifin be deftroyed, which 
is the feifin from whence the lord continues 
his own pofieflion to the time of the new 
caption^ there is an interruption of the feifin 
of the lord, and of his title in this pofiefibry 
aftion. And therefore, ifthat feifin be found 
s^inft the lord, he cannot recover in reple- 
vin, becaufe he is out of pofiefiion ; but is 
driven to his writ of cuftoms and fervices, 
io order to recover the feifin. 

If the lord avows for rent on a gift in ^- ^5^ 
tail, or leafe for life, or years, there the Bro.'Abr.tic 
lorf lays, that he, or the perfon from ''^^^•J^-^*- 
whom he claims, was feifed in fee of the 
hod itfirlf, and that he, or fuch perfon 
made fuch demife or gift; and by this 
method the lord continues his right to feize 
the diftrefs. 

And here plainly the lord continues his 
fcifmto tlie very time of the diftrefsj be-? 
ctofc his tenant was feifed of the very lanci 
-ttfelf, in order to raifefuch rent^ and pay 
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it to him by the original ftipulation 1 1 
therefore the fcifin of the tenant was 
along the feifin of the lo^d, and mainii 
his pofreflion in order to take pledges 
his rent. 

But if fuch gift in tail, or leafe for, 
or years, were made before the ftatute 
limitations, and there had been no ft 
continued, there the ftatute of limitati( 
may be pleaded in b.ir,— bccaufe the iw 
and intention of that (batute are to bar { 
ancient rights, where die lord had not afi 
feifin within the forty years. 

$Co.6c. If a man makes a grant of a rcnt-chai 

^'^^y'^it' ^^^^^ ^^^ ^^^^^^ of eftate is laid in the ta 

Bro^ 169, of the land, and it is the deed that g 

*^°' him feifin of fuch rent, or the power to 

it. And there if the tenant cannot d 

the deed, if the commencement of it 

within the aft of limitation,, the grant 

power of diftraining will thereby app 

and his right to continue the pollefiion 

der that deed. 

And if any other aftual feifin bad I 
required by the law in cafes of leafes, j 
in tail, or rent-charges, the lord Wi 
have no compulfory means to acquire i 
rent at firft, without the tenant's volm 
payment, which had been to elude. : 
jeafes, gifts and deeds i and therefore 
ilatuce of limitations does not extent 
fuch leafes, gifts or deeds of rent-cbi 
where the law, before the ftatute, rcqi 
no feifin at all oecefiTary to be allcdgi 
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inrowryi (ince> as is faid^ the lord and 
itee cootinue the polleilion of fuch rents 
MMJt adual feifin^ and the ftatuce hath 
altered the law in that particulan 

r A. be poiiefled of a term of years, 
iering rent| and diftrains the beads of 
raiu^r for an arrear of this rent, it is 
fufficient for A^ in his avowry to fay 
u^Uy qmd fojjf^umatus fuit of the locus 
w$ becaufe jf. having taken the beads 
ftranger, he muft (hew by what title 
o<^ them; and this cannot be done 
out alledging a feifin in fee in his Icf- 
Ui order to (hew a right in himfclf to 
lin. 

^A^ leffce for years, lets for years to B. 
eed indented^ and diftn^ins JB^ for rent, 
fufHcicnt for him in his avowry to fay 
pcff^onaius fuit and leafed to B. by 3 !-«▼• m«, 
indented -, for then B. will be eftopped 
>Btrovert A's title to the land during 
Itafes though B. had uken a leafe of 
iwn land from A. But if the leafe were 
irol, then it feems he muft alledge the 
in fee |— becaufe taking the property 
tiother, and there being no tfloppel 
5 cafe, whereby the plaintiff in reple- 
:annot controvert the right of A. to 
lad^ ic ieemis that^. nAoft (hew a right, 
\ic he cannot maintain the taking of 
cr's property. 

lit now by the llatute of 1 1 G. a. r. 19. 

reciting that " great difficulties often 

i& in making avowries or conufance 

^* upon 

a 
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" upon diftrefles for rent, qutt-rentS| ft* 
" licfs, heriots, and other ferviccs/' it is 
enaded <' that it (hall be lavrful for all 
defendants in replevin to avow or make 
conufance generally, that the plaintiff in 
replevin, or other tenant of the lands and 
tenements whereon the diftrefs was madej 
enjoyed the fame under a grant or demift 
at fuch a certain rent, during the dmc 
wherein the rent diftrained for. incurrcdi 
which rent was then and ftill remains due j 
or that the place 'where the diftrefs was 
taken was parcel of fuch certain tenementSi 
held of fuch honor, lordfhip or nnanor, 
for which tenements the rent,^ relief, he- 
riot, or other fervicc diftrained, was at the 
time of fuch diftrefs, and ftjil remains duci 
without further fetting forth the grant, te- 
nure, demife, or title of the landlord, Irf- 
for, or owner of fuch manor. 

^wuf.214. « nphis ftatute was made for the benefit of 

landlords, and to prevent tenants from put- 
ting them to trouble, by prying into titks 
and picking holes in fettlcments and willv 
and alfo, to remove the difficulty the Itod* 
lord was under to recover his rent when die 
eftate was in mortgage/' 

» Lutw. 1492. If a termor diftrains the beafts of another 
0^9!^*' damage feafant, and the owner of the bcafc 
a Mod. 70. brings his aftion of trefpafs or replevin, i 
^e^Fort. 456. is not fufficicnt for the termor in his jufldfi 
SaJ^643. cation or avowry to (^y quod fojfeffionatus fii 
generally; {a) becaufc where the tcrmo 

{a) According to the modern precedents, it is faf 
cieni to fliew a poffefilon. Vide 3 Wilf. 21. PL Aff. 48 
Morg. Free. 638. Ld. Raym. 322, n. 4th edition. 

tak( 
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t^kes the beafts^themfelves for the damages, 
k mu(t ice l^rdi by what right or tide he 
mok them, for he cannot feize another's 
ImAs for any damages done to that which 
4Qth not appear to be his rightful pofleflioa 
«r pxQp^xtj i and therefore the termor to 
jofilfy this caption in trefpafs^ or in his 
«TOwry, where the proprietor fecks a refti- 
Ultion of his beads by replevin^ mud al* 
ki^ the feifm in fee in his leflbr, and fo 
<ienvc a title to himfelf. 

[In . trefp^fs^ I believe quod pjfsffianatus 
fiit^ isfufficient.] 

"Where the aftion is tranfitory (as trefpafs |^^*Nt^Pri, 
fcr taking goodsX the plaintiff is foreclofed $ Ed. %^: 
n pretend a right to the place> nor can 
it be contefted upon the evidence, who had 
the right J therefore poflfefllon is juftification 
€flou^h for the defendant; and it is fufficient 
fbr him to plead that he was pofefed of the . 
))lace called ^i^^^rr^j and that he took the 
tsoods damage feajfdnt there, without fliewing 
tty title. But it is otherwifc in trefpaS 
fimidaufiimfregit, becaufe there the plaintiff 
claims the clofe^ and the right may be 
contefted.'' 

But if the avowant for damage feafimt^^-^^ 
iDedges the locus in quo to be his Jolum €sf cwi*k iatr. 
Wferum ienementum, that is fufficient without ^ 
dkdging the fcifin in fee ; for the quan- Vyt^4l[ b. 
ity of the eftate is not material where the 
l/rawant pofTefTes jurefroprioi for he hath Brown's Entr. 
hewn enough to entitle him to the cap- u^'juym* 333. 
iQiiy if the hcus in quo be his tiberum tene-^ 475* 
N mentum. 
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mentum. [a) But the leflce that poiTeiTes i 
X mine alieno hath no more than a precaric 

poflefllion, whicK is either good or bad \ 
cording to the eftate of Kxtti in whofe rij 
he poflefTes j and therefore if he doth i 
Ihew an cftatc to entide himlelf to i 
caption, he doth not fhew any right to p 
them at all : for it covers the right only 
Ihew a term, and not a freehold out 
which it is derived. It is onJy the fr 
holder, or his bailiflF, or perfon deriv 
under him, that hath authority to take ai 
ther man's beads upon the foil i for a ftr 
ger that is no bailiff* of the freeholdei 
a trefpafler, if he doth it i and theref 
if a perfon doth not Ihew in his avo^ 
that he doth it in his own right, or 
whofe right he doth, he (hews no ri 
at all to take fuch diftrefs. 

But if the termor inftead of taking 
beafls into his own hands for a compel 
tion of damages, Ihall recur to the law 
have amends by adtion of trefpafs qt 
claujum frept^ fince here he comes to 
law only for a com[>enfapon for the dama 
done to his pofTeflion, he hath nothing 
do but to Ihew his poffellion, unlefs the 
fcndant (hew a right to the land itfclf. 
« 
ciift.642. If the grantee of a rent-charge avows 

Hob. 28. j^jg ,.gj^^^ Yit, muft alfo alledge a fcifin 

[a) In an avowry for damage feafance, it isfuffic 
iqx the avowant to ttate that he was feifed as of freel 
R. ace. Ow. 51.2 Wiir. 269. PI. Aff. 471, 475. 1 
gan Prec. 600. To ftace generally that he was fc 
not. Ldl Raym. 333. 4th edition in marg. 
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ffcc-fimple in his grantor of the lands out ^r*^**^- ^g^- 
of which the rent iflTuesj for this being a 164!''^' 
rent not arifing from any tenure, doth not 
turn on the rule that governs the feudal 
Icrviccs. The rcafon is, that the avowry 
being In the nature of a declaration, the 
avowant, as all othei* plaintiffs in other ac- 
tions ought to fhew to the court, that what 
he fufis for is fubfifting, and this he doth not 
do unlefs he alledges a feifin in fee in the 
grantor; for if the rent-charge was granted •«^^»<i«»»g-»* 
in fee by a perfon who is only tenant for life, Ikt^'i^s^^^ 
the grant determines by his death; and there- 
fore the grantee ought to Ihew to the court 
that his grant has ftill a continuance; which 
is beft done by alledging a feifin in fee in the 
grantor, and this feifin in fee in the grantor 
is traverfable. 

If tenant in fee leafes for years, rendring Saik. s^a. 
J^tit, and brings an aftion of debt for the ar- 
^car of rent, he need not alledge any feifin in 
fee in his dcclaraltion; becaufe the aftion of 
debt arifes from the contract of the parties, 
*nd was not fubftituted by the feudal law in 
^Hc place of forfeiture; and therefore in debt . 
^r rent, the leflbr only declares quod cum 
^mifit fuch lands to A. for fuch a term, ren- 
^^ring fuch certain rents, by virtue of which 
^Cmife A. entered, Csf^ • 

But where in debt for rent the plaintiff fues cuft* 225* 

A.B ASSIGNEE OF THE REVERSION AND RENT, 

^^ fecms by the precedent, that he muft al- 

^^dgc a feifin in fee in the leffor; becaufe 

^iice the plaintiff did not demife himfelf, he 

I TOuft (hew who did, and that the reverfion 

1 N 2 came 
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came by fuch aflfignment to him> in order to 
make his tide to the aftion. For it feerm 
abfurd that the plaintiflP fhould fay, that the 
firft leiTor granteid the reverfion to him, with* 
out firft Ihewing that he h%d it . in himfel^ 
Hence it ftiould feem to be neceffary evcn^in 
debt for rent, to alledge in this cafe a feilin 
in fee in the firft leflbr, for he doth not 
come in as a reprcfentative of the cQntra£lor, 
but as afljgnee of the reverfion; and therefore 
muft Ihcw the particular eftate of the rcvcr- 
fioner* 

Sid. 10. 10. In avowries there muft be always a place 

"^***'^' CERTAIN mentioned where the caption wasf 

as the avowant muft admit the caption to be 
in the place mentioned in the declaration> io 
order to fhew the caufe of taking it there} 
for if the avowant fhould lay the taking in 
another place than the plaintiff hath done, 
Without traverfing the place mentioned in 
the declaration, this would be altogether bad: 
becaufe the avowant neither confeffes and 
avoids, nor traverfcs the declaration, and 
therefore fuch plea is nugatory, and npt to 
the purpofe. 

Lutw. X231. «« But if the defendant avows the captioa 

4^ cd^r* ^^** in parcel of the place mentioned in the; dcda- 

ration, without giving it a particular naini 

or defcription, no objeftion can be taken tc 

it unlefs upon fpecial demurrer/* 

Oanv. 653.. Where a man avows in his own right, thi 

Cro. Jjc. 37*. - . _ , , * ^ ' Am 

wheaconv. form IS quod pcne advocat c/ipttonem et m(. 

Stt«8;* ^c. — Where he makes conufance in rignto 

another, he fays, bene cognovit capiionem, 6?^ 

Tbougl 
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Though this be the regular form, yet it hath 
been held upon demurrer, that where the de- 
fendant avowed in his own right by bene cog-- 
wnt captionemy iSc. it was well enough; 
bccaufe the avowry is a confeflion of the cap- 
tion, which both the words advocat and cog-- 
mil do confefs, and avoids the injuftice of 
fuch caption for the reafons mentioned in the 
avowry* 

If the defendant avows for rent being in 2^f^ ^'*- 
twzx ^t Michaelmas y I3 tempore capttontsy^ Cr0.jac.aS3. 
this is good, though he doth not fay^ quod 
^dbut a retrb exijiit : for the avowant avoids 
the injuftice of the caption, if he fhews that 
the rent was in arrear at the time he took 
the bcafts* Nor is he obliged to fay quod 
Mkc a retrh exiftity to excufe himfelf from 
an unlawful detention; becaufe, after the 
beafts are once impounded, no fubfequent 
tender or payment can make the detention 
unlawful in this aftion. 

In an avowry by hufband and wife in right £j^/^'*^^' 
of his wife, for arrears of a rent-chargc in- Buiftri^'y.^'* 
curred before the coverture, the avowry ^* 
concludes, ^* and hecau/e at Michaelmas, fefr. 
4oJ. was in arrear and not paid to the hujband 
^dwifey be diftrained and avows, fcfr." It 
was oi>je6lcd, that by his own Ihewing the 
arrears were not due to himfelf and his wife, 
and therefore the avowry ill ; but the objec- 
tion was over^ruled, becaufe if he had faid, 
*/<* aol. arrear he diftrainedy^ that had been 
good, and the reft was held furplufage. 

If one avows as adminiftrator for arrears Hob. loS, 
of a rent-charge, where he may claim the 
I . N 3 arrears 
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arrears in his own right, and it appears that 
the avowry is not fo framed as to entitle him 
to the arrears as adminiftrator, yet the avowry 
is good;— becaufc where there arc two 
titles fet forth in the avowry, and only one 
fufficiendy allcdged, that one title only gives 
him as good a right to the rent as both, and 
therefore he ought . to recover, and the 
avowry as adminiftrator fhall be furplufagc. 
As if a rent-charge be granted to the Kufband 
and wife during the life of the wife, and the 
hufband dies, and the wife avows as admi- 
niftratrix to her hufband, where ihe might 
avow jure propria, yet Ihe having a title to 
. it in her own right by the grant, the avowry 
is good. 



Saund. aSi. jf a fjpj^j^ avows for an entire rent, where 

Duppav. it appears that he hath title only to a 

??'*> i,*:^*^* moiety of it, the avowant cannot recover; 

Cro. £liz. i- 1 1 1 1 

340, 637, 651. bccaufe he hath not avowed according to 

Cio. *car.' 154. ^h^ circumftances of his cafe, and therefore 

Raft. Entr. Cannot make out his title as he hath laid it. 

it!*Abr. 320. Suppofe A and B. were joint-tenants of a 

*Lutw. 1211. rent, and yf. diftrains and avows for the 

Carth.328j^ whole, this avowry is bad; for ifitfliould 

ftand, and ^. ftiould recover his moiety, 

then there muft be two fuits for one joint 

demand, which would be vexatious and 

abfurd. And in this cafe the avowry and 

aftion of debt ftand on the fame rcafon, 

and agree. 

ci^^^e' ^^ likewife coparceners muft join in avow- 

ry ; therefore if one joint-tenant or coparce- 
ner diftrains alone, he muft avow in his own 
right and as bailiff to the other. 

If 
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If in the avewry the Icflbr avows for only ^~- Car. 104. 

:^ Art of an half year's rent that is due, and crojac.498. 

3i.oth not (hew that the refidue is fatisficd, 4 Mod. 46a. 

CiLSch avowry it ill ; becaufe where a certain 

v^^nt is due it muft be demanded at once ; 

Cor if part only fhould be demanded, and 
^^e refidue not appear by the avowry to be 
^tisfied, and the avowant fhould recover 
that part which he demands, he may then 
nialtiply fuits by fuing for part of his rent : . 

stone time and part at another^ which. is 
sgainfl: reafon, and the end and policy of 
*e law. And in this alfo, the avowry 
^^ aftion df debt for rent, agree. 

** So if a tenant holds feveral parcels df^og^nr. 
land of the fame landlord, under diftinft fij^'^ ^^• 
^^mifes, the landlord cannot avow taking ^ temp. 
^ne entire diftrefs for the rent of all/* **^"'- ^^ 

" An avowant in replevinnfnay abate his com.415 
^wn avowry for part of the rent diftrained 
for, iefore, but not affery judgment: and • •^"•*55- 
if an entire judgment is given thereon, it 
(hall be reverfed in tofo.'' 

If executors avow on the 32 H. 8. c. 37,^^.eiu. 
for the arrears of rent in fee granted toig^^^ 
the teftator, they muft (hew that the lands wiuoughby 
liable to the rent>charge continue in the 
hands of the tenant or purchafer in whbfe 
time the rent fued for incurred; becaufe, 
this reimedy being given by the ftatute, the 
method prefcribed by the ftatute muft be 
obferved. 

" But in the cafe of Hoel and Bell, where an Ld. Raym. 173, 
inception was taken to an avowry that the * ^' 
N 4 defendant 
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defendant had not averred chat the place 
where> ^c. was in the feifin o£ the plaiptif 
before the arrearages incurred, atid that the 
plainciiFhad not claimed by, fronti, or under 
him who was tenant, the court held tboc 
fuch an ayermcnt was not necefiary, par- 
ticularly if the avowant ftated that the gran- 
tor was feifed in fee." 

a Mod. 4, 5. In an avowry for a heriot, the avowant a 

bailiff* to J, S. kene cognovit taptiontm muh- 
riorum fnediRormn .in pradi£t^ hco^ without 
faying, t encore quo ^ &r. and yet held goods 
becaufe ^he acknowledging the capdon as 
fet forth in the declaration, admits it to 
^be at the dme laid there. 

Tit. Sea. Y17. If two tenants in common dillraid for 

c^.^Eiu.530; ^^^^^ ^^^y "^"^ ^^^ feveral avowricsi 
* becaufe they claim the rent and revcrfion 
. bj different titles, and therefore muft fcvc- 

rally (et them forth in diftin£t avowries. 

Harrifonv. «' So if oHc tenant in common diftrainsfor 

5 t"^ his Ihare of the rent which has been paid 

Rep. Z46. to the other tenant in common, after notice 

.T'* /given, to the terre-tenant not to pay it to 

'the other, he muft avow upon his fcvcid 

tide." . . -. . ' ■ ■' 

^8^b ''' *' If two perfons diftraln an ox, or an hox&i 

^ * and are obliged to make difFerent avowries, 

both (avowries, muft abates becaufe if both 
fiiould fliew caufe to have return, the court 
could not give judgment for both, and 
therefore neither can have it. 
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In an avowry for hcriots, you cannot cJf^c^. a6o. 
ivow for a heriot .generally, but you muftH^. 17T, 
ivow for the beft beaft or the two beft 
beftfts of the tenant, as the cafe is ; for 
otherwife the plaintiff would be oufted of 
his plea in bar^ that the tenant left no 
beafts. 

" The avowant muft juftify and Ihcw a 
good title in omnibus^ that it may appear 
that he had authority to diftrain, before he 
it totided to a return/' 

"Thus where one of two defendants avowed EagUfli v. Hmt^ 
the taking the cattle damage feafant as tenant ^)mt\u. 
and occupier of a inefluage under a pre- 
fcriptive right of common for all occupiers 
of mefluages, it was held that the right of 
common being laid in the occupiers only, 
^hcre it was neceffary to have fee forth a 
title, was bad, and on that account the 
judgment was arrefted." 



II. Of the feveral Pleas to Avowries. 

Though the avowant may now by theiijip^s.c. ss»: 
ftatiKe avow as in lands holden of him and ^v 
^ithifl his fee and feignory, yet it is pro- 
vided by the faid a£l, that the plaintiffs 
^nd defendants in writs of replevin and fe^ 
cood deliverance (ball have like pleas and 
Wte aid-prayers in all fuch avowries, conu- 
Aoces and juflifications, as they might have 
had before, and as though the faid avowry, 
conufance or juftification had been made 
•ftcr the due order of the common law, 
picas of difclaimer only excepted. For 

this 
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this reafon, and bccaufc the lord is ftill 
left to his avowry according to the com- 
mon law, it will be neccflary to confidcr 
the fever^l anfwcrs and pleas that at conn- 
man law might "have been made to the 
avowry ; and herein, . 

1. Of the difclaimer. 

2. Of the plea bors de/on fee. 

3. In what cafes the tenure was travcrfable. 

4. In what cafes the feifin of the fcrviccs 
was travcrfable. 

5. " Other pleas in bar to avowries for 
rem." 

Of the Difclaimer. 

Xaft.Ent. ^nd here it is to be obferved, that at 

±24, 225. , , , ' 

Doa.piac. 133. common law the avowry was always upon 

!^**2^'.V°''' ^^"^^ certain perfon, and if fuch pcnon 
claimed or pretended no -right to the te- 
nancy, he might have difclaimed. By fuch 
:v.^ difclaimer he denied to hold the tenancy 
of the land at alK It was a renunciation of 
his homage and fealty, and that he wouU 
not hold of the lord upon any terms. And 
therefore the lord, on fuch difclaimer, 
was entitled to the reftitution of the land 
itfelf, which was originally given for the 
fervices avowed for j and in order to bring 
•back the land itfdf, the lord had a writ of 
right, fetting forth the proceedings in the 
replevin, and fuch difclaimer. Hence we 
may fee the reafbri why there could be np 
difclaimer to any avowry on the ftatutc of 



THE LAW OF REPLEVINS. 187 

H; 8.— becaufe the avowry on the aft is not 
onany pcrfon certain, but on lands within 
the loixi's fee and fcignory; and therefore 
whotvcr takes up the defence to fuch avowry 
muft be only a perfon concerned in the te- 
iJancy; becaufe if an entire ftranger (hould 
take up the defence, and be allowed to dif- 
claim, the lord could not have return of his 
diftreis, but muft take his writ of right for 
the lands thenifelves ; and in the profecution 
of that writ he could not prevail, as the 
rightful tenant would appear to bar him, and 
fo the lord be difappointed both ways. 

But a difclaimer cannot be where a man Doa.piac.13tj, 
levies a fine of a fcignory, and the conufec '3»- 
brings a per qua Jervitia to have the at- 
tornment of the tenant; becaufe the lord 
^ill not be entitled to the fervices, or to the 
land itfclf in cafe of a difclaimer, until he 
hath poffeflion of fuch fervices by attorn- 
nicntj therefore the tenant in the per qua 
/ervuia (hall not difclaim, inafmuch as the 
lord, upon fuch difclaimer, cannot have a 
right to the land itfelf. But whenever the 
lord is in pofTeffion of the feignory, and pur- 
fues his right for the fervices by replevin, cef- 
/avit, or the like, there the tenant may dif- 
claim; becaufe the lord on fuch difclaimer 
fliall have the land itfelf, which was originally 
given for fuch fervices. 

Here it is to be noted, that the tenant Doa.piac. 13s- 
muft be a perfon capable of the aft of dif- 
claimer ; tor if he be an infant, fuch dif- 
claimer (hall not turn to his prejudice, by 
rpa^fon of his indifcretion;. 

So 
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i)oe.piic.x3i. So where the tenant is fcifed of the lands 
'^^* jn right of another^ in order to preferve fuch 

right; and therefore the difckumer of the 

abbot Ihall not hurt the church, nor of the 
, huA>and> the wife ^ becaufe they are intrufted 

by law to defend the right of the teoancYi 

and not to deftroy it. 

Dofl.piac.133. If there be a lord, mefne a^id tei^t, and 
the mefne difclaim the right of the mefnalcy> 
the mefnalty is extinft i and the tenant holds 
of the fuperior lordj as the mefne held OYcr; 
for here, by fuch difclaimer, the lord cannot 
have poffeflion of the land, becaufe the te- 
nant's intereft therein by the difclaimer of 
another cannot be hurt -, but the lord comes 
nearer the tenancy by fuch difclaimer, be* 
caufe, if the tenant dies without heirs, the 
cfcheat of the lands is immediate to the lord 
and not to the mefne. 

i>oa.pbc.i33. In z formeion which the ftatute dtid^ 
C9*iitu362. i^gj}^ given to recover the lands and not da- 
mages, if the tenant difclaim,^ the demand- 
ant {hall recover the land itfclf immediatelji 
but in an aflize and writ of entry, where the 
demandant feeks damages as well as the 
land, it is not enough for the tenant to dif 
claim, becaufe then every difleifbr, whcr 
the adlion is brought againft him, woolc 
difclaim, in order to Xcreen himfelf frorr 
damages; but the demandant, notwich- 
: landing fuch difclaimer, may aver thatb^^ 
was tenant of the land^ in order to have bi 
. damages* 
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If a precipe be brought againft two, and Doa^Piac, ijj. 
one difclaim, the whole frank-tcncmcnt vefts 
in the other. But if one pleads non-tenure, 
the whole does not veft in the other; becaufe 
though the other be not feifed of them, yet 
a right may remain in him, and his pleading 
that he doth not hold the lands, doth not veft 
the rig^in another. 

Ifonedtfclaims, and the other pleads non* Doa.piac.134* 
tenure, the demandant may enter into the 
whole;— becaufe^ by the difclaimer of one, 
the tenancy (hall not veft in the other, who 
hath no feifin againft his own plea of noh« 
icnurc; and therefore the demandant's right 
of entry i$ open to him. 

If a prsdpe be brought againft two, and Dtft.Piac«t$4« 
one makes default after default, and the 
other difclaims, the demandant fhall recover 
Ae whole ; becaufe the default bars one, and 
the difclaimer the othfcr. 



„ Of the Plea of Hors de/on Fee. 

As the tenant may dilclaim, fb he may Rtft« Snt. $^ 
pkad extra feodum; and fuch plea doth not seetJicferoi«/ 
amount to a difclaimer J for if they Ihould the pica. 
^5onftrue the plea of extra feodum to amount 
to a difclaimer in all cases, then thofe te- 
nants that were boundaries of manors, would 
p exceedingly harraflcd by the neighbouring 
lords. And therefore as^ the tenant might 
^ifclaim, which is an entire renunciation to 
"Old of the lord, and whereby the tenant dif-» 
^*^ims to pay thofe fcrvices as the price of 

the 
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the land itfclf, fo he may plead boh ie Jm 
^^5— :which is uking upon him the ftatc of 
the land^ and acknowledging to hold by fuch 
fcrvices, if he be within the feignory of the 
lord. For in this plea he doth not renounce 
the fervices, for that is the plea of difclaimer, 
but he takes up the land under the fervices 
the lord demands of him, and ownSjlhem as 
the price of the land, in cafe the loflr be en- 
titled to fuch fervices. And therefore the 
tenant may plead extra feodum as well as dif- 
claim in replevin; becaufe he may (hew that 
he is willing to hold by fuch fervices, in cafe 
the lord be entided thereunto. 

Dod.piae.2z6. If the lord brings a writ of morf d'auncefior 
* for his fervices, the tenant cannot plead hm 
, de/on fee; becaufe there the lord makes title 
in his writ, and the tenant muft anfwer to 
the title fet out in the writ; therefore he 
cannot plead generally, out of his fee, for 
that doth not anfwer the title in the writ: but 
he muft plead that the plaintiff's anceftordid 
not die feifed, which goes to riie title in the 
writ. 

Doa.piac.2i6, If the lord in replevin do not avow upon 
ai?. his VERY tenant, but upon a ftranger, fuch' 

aCo. 20. . ft|;anger, when he comes in, may plead that 
he himfelf is extra feodum i for havirig never 
held of the lord, the lord cannot maintain 
his avowry ; the lord cannot fay that he held 
of him, if the tenant never was in his homage. 
This plea of hors de Jon fee is the only plea 
that a mere ftranger to the avowry, yet made 
party by aid 'prayer^ may plead in abate- 
ment of the avowry. 

But 
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But to explain this matter fully, we muft Co.Ut.a68. 
cionGder the ancient avowry of the lord upon 
di^eifins committed. On fuch difTeifin, the 
c3i£eifordid not become tenant to the lord, 
^ not even if the lord had accepted rent of 
hi. im) fo as to prevent the diffeifee from com- 
Ipdling the lord to avow on him ; though by 
£uch acc^tance of rent the diifeifor was 
^£loppe(i||K) fay, he was not his tenant; and 
trl^e lord quoad him was alfo eflopped from 
^^yuigy that he was not his lord. So that if 
T,hMt diflfeifee died without heirs, the lord 
crould not enter into the tenancy, having aU 
ready, by his own accepunce of the rent, 
si^tdmitted the land to be full of another : but 
l3ctween the lord and difleifee, there was no 
^Aoppel at all: becaufe the dilTeifin being.|t 
tortious aft, if the lord did collide with fuch 
<l]fleifor, that Ihould be no prejudice to the 
^ifleifee. And it was often ufual on fuch 
<liflei(ins, for the lord to obtain more rents 
from fuch diffcifors j and when the diffeifee 
^^mc to take poffcffion and put in his beads, 
^he lord would diftrain the beafts of the dif--- 
'^fcc, and avow on the diffcifor for the rents 
^hat he had accepted from him. Now on 
^ch avowry of the lord, it was a dangerous 
pica for the diffeifee to fay, that " the diffcifor 
"^as out of the fee of the lord," becaufe the 
Acceptance of fuch rents and fervices from 
^Hc difleifor brought him within the lord's 
*cc; and therefore the diffeifee was compelled 
^o fticw the fpecial matter, that he was very 
tenant to the lord;— that he had paid the fer- ^ c0.2x.a- 
^iccs, or tendered them, that were due ; and 
that the lord ought to avow on him : the 
which was in abs^tement of the lord's avowry, 

becaufe 
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becaufe it deftroycd that avowry upon his 
beads for the ferviccs which the lotd had at* 
cepted from the diflcifort and compelled tk 
lord to avow the caption of his besils for the 
tenure that was really due from the diileifec 
to the lord. But as an inducement to this 
he was obliged to (hew that the. rent was ten* 
dered, or not in arrear^ that the injmy might 
appear on the lord's fide, and thaqJK did not 
accept of another for want of payment from 
him: and as- the difleifee might have entered 
himfelf and put in his beafts^ fo he might 
have let to another, who might likewife put 
an his beads ; and then if the lord had avowed 
upon the difTeifor, fuch leflfee might have 
ihewn, that there was a very tenant, the cBf- 
&ifee who had paid or tendered the rent to 
the lord, and had made a leafe to him who 
put in his beads which were diftrained. For 
the leflce, who kept poffcflion for the dif- 
feifce, had the fame privilege that the dif* 
feifee himfelf had, to plead this fpecial 
matter ; becaufe he ihould not be liable to the 
fervices unjudly accepted from fuch dilTcifor; 
and he had a right to fray in aid of fuch dif- 
feifee, that the difleifee who had the ritk- 
deeds of the land, might be brought in to 
make out his right; or, if he fail, that the 
leflee might have the writ de flegiis ac^^ 
tandis againd fuch leiTon 

»Q>^ao. So it is, if the very tenant in poffcffiofl 

made a leafe to A. for years, and the lord 
had didrained A. and avowed upon a mcrt 
dranger;— -^. might upon fpecial matter, hx^ 
frayed in aid of the leflbr, and by that means 
have brought him in to defend the tenancy 

from 
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from the diftrefs of the lord, by compelling 
the lord to avow upon the leflbr : for A. 
being only a termor cannot plead the pay- 
ment of the rent and fcrvices without his 
kflbr, who is the very tenant; and when the 
Icffor is brought in, if the fervices are really 
^one, that abates the lord's avowry. If 
they are .not performed, the lord (hall have 
return otU^xs pledges, but then A. hath a re- 
medy owr agai^ft his leflbr by writ de plegiis 
(uquietandis. 

But if the diflfcifor had died fcifed, and the Co. Lit. 268. t. 
lord had accepted rent from the heir of the ' 
diffcifor who came in by^ title, the lord was 
obliged to avow on fuch heir {a)\ and the 
tntry of the diflfeifee, or the right of putting 
in his beads, or demifing to his tenants, t#) 
taken away J and then the difleifee was not very 
tenant, nor could he compel the lord to avow 
upon him until he recovered his right in the 
real aftion. Lord Coke fays; the ftoftee of 
the difleifor is in the fame condition with the 
heir. But qu^e of this, unlcfs it be in an- 
ticnt times, when a feoffment was conftrucd 
to toll an entry, as well as a dcfcent. 

When the lord avows upon a ftranger, and 
takes the beafts of a ftranger, who is neither 
very tenant nor leflee of the very tenant, fuclv 
ftranger can plead nothing but hors de Jon 

(4) But the opinion of the 48 E. 3. 9. fecjns to the 
eontrary, becaufc when the tenant pleads the diffeifin, , 
.^0 compel the lord to avow upon him, it is ftrange (hat 
the lord, by his own ad of acceptance, fhould maintain 
^« avowry, and deftroy the feudal contracts. Gilb. 
Tea. 64, 65. cii. Co. Utt. 268, a, 13th edition, 
"ttargr. n.-z. 

O feei 
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fee\ becaufe he hath nothing to do with the 
right of rent^ fince the avowry is not on the 
very tenant. But' fuch ftranger may difen- 
gagc himlelf by the plea of. bors de JcnfUi 
becaufe the lord hath not (hewn juft caufeof. 
caption of fuch beads, if he hath not main- 
tained his avowry by proving fuch fcrviccs 
are due from the pcrfon he avowed on. 



When the Tenure is Wverfablc, 

r Co. 33. 59. And this is when the tenant doth not entirely 
Bucknarscafe, withdraw himftlf out of the homage of the 

Cro. Ehz. 700. ,,, ,, ,-t/-°rf 

lord, but doth not admit the fame fort of, 
fcrvices as the lord hath avowed for. As if 
the lord avows for fealty, rent, and fuitof 
«%urr, and alledges feifin of all j if the fcr- 
Yices were really but fealty and rent, the te- 
nant in fuch cafe may traverfe the tenure j— 
that is, he may admit that he holds by fealty 
and rent, and'as to the rent that there is no- 
thing in arrear, and traverfe the tenure with 
an abfqiie hoc that the tenancy was held by 
fealty, rent, and fuit of court, modo ^ formi 
fradi5idy i£c. And in this Cafe^ though the 
avowry had been only fof rent arrear, yet it 
the tenure thus traverfed be found againft the 
lord, he (hall not have return, becaufe the 
point in iffue is found againft him. The rca- 
fon is, becaufe the tenure is the lord's title^ 
and the lord mufl: fet forth his title as it rcaDf 
is; and therefore if it be by knight's fcrvice, 
he muft fet forth by knight's fervice; if it be 
by fealty only, he muft fet it forth fo; ifitbc 
by fealty and rent, he muft fet forth in that 
manner i and if the lord fails in making out 

the 
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the tiitle he hath fct forth, there is an end of 
th« lord's avowry, becaufc. he doth not prove 
the tide he hath alleged. But if the lord fets 
out a title by lOi. rent, the tenant cannot 
fay that he holds by 5 s. abfque hoc that he 
holds by 10 j.; becaufc the tenant holds by 
rent'fervice, whether more or lefs, and the 
iuantum of the rent doth not alter the nature 
of the ftjfvice, whether it be lefs or more. 
And after the ftatute oi quia emptor es the fer- 
V'ices were fubdivided, but the tenure re- 
'iiaincd .the fame ; and therefore it would have 
l>cen a dangerous thing after the ftatute, when 
^hcfervices were fubdivided and apportioned 
fay the alienation of the tenant, tohavefuf^ 
fcrcd the tenant to have traverfed the quan- 
tity of the fervices, which were more or lefs 
according to his Ihare of the land. They aJk ^ 
lowed him to traverfe the feifin, as is faid 
^>creafter, becaufe the lord could not recover 
'^ore of him in replevin than the fervices of 
^hich he was feifed. 

But the WHOLE TENURE IS NOT travcrf- ^ Co. 35. a. 
^blcj as in the aforefaid cafe, the tenant Doa.pucsiS. 
cannot plead that he holds the tenancy of a 
ftranger by fuch fervices, abjq\ hoc that he 
Isolds them of the avowant: becaufe by fuch 
pica the tenant withdraws himfelf entirely 
from the homage of the lord, and where he 
docs that, his proper plea is a difclaimcr or 
^OTs de Jon fee. 

Wher^ the Scifin is trarer fable. 

And this is where the tenant doth not 9 co. 33. 
©nly take the cftate of the land upon hin)^ 
Oa but 



^^> 
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but admits alfo the tenure by the fame fort 
cf fervices, and difagrees with the lord only 
in the quantity. As if the lord avows for 
tos. rent, where the original refervation was 
only of 5 J. and the lord had obtained the 
fcifm of the los. by coercion of diftrcfs, 
the tenant may traverfe fuch feifin, and 
thereby avoid fuch encroachment in the 
avowry. For the tenant in jhis cafe, 
cannot plead bqrs de Jon fee, becaufe he is 
plainly within the homage of the lord; nor 
can he traverfe the tenure, becaufe thaf is 
by the fame fort of fervices as are avowed 
for. But he mjy. traverfe fuch feifin oi 
fuch ENCROACHED fcrviccs, becaufe what 
the lord hath obtained by coercion, can be 
no foundation to ground a right upon, 
. Biit if fuch feifin of the lo J. rent had beeD 
obtained by the voluntary payment of the 
tenant, he cannot traverfe fuch feifin, noi 
avoid the payment of fuch encroached Fcni 
in the aftion of replevin; for the tcnani 
cannot traverfe the tenure for the formci 
reafon, nor the feifin, becaufe that iffui 
mull be againft him, in regard the cafi 
fuppofes the lord to be aftually feifed b] 
his voluntary payment ; and therefore when 
the fingle iflue is whether the lord is feifcc 
or not, it muft be againft the tenant in hi! 
poflTeflbry aflion. 

The tenant however may avoid fuch en* 
crpached rent by ne injufte vexes i becaufi 
that is a writ of right, where the mere right 
to fuch fervices may be controverted, and 
confequcntly the bare feifin of the fervices 
will not avail the lord, unlefs they were 

originally 
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originally rcferved. For when the bare 
right to the rent is in queftion, there can 
be no reafon to compel the tenant to pay 
t^t for ever, which he once paid though 
voluntarily in his own wrong. So it is in 
a cejfavit brought by the lord, becaufe the 
mere right to the fcrviccs is controverted 
in it. 

•■■"*. 
If the tenant, inftead of fuing a replevin 9 co. 34. a. 
fcrthe diftrefs taken by the lord for thofe ^^^-^^^^'^i^ 
encroached fexvices, brings an aftion of 
trefpafs againft the lord, there the feifin 
ihall not conclude the 4enant. So in an 
Oiffife or writ of refcousj brought by the 
lordj becaufe if the lord hath really no 
right to the encroached fervices the lord is 
punifliable as a trefpaffer for taking the 
tenant's beafts ; and when there is no juft 
caufe of caption the tenant may refcue 5 
and if 'J^e lord bring a writ of refcousy the 
mere right to the fervices will come in 
queftion} and if that appear againft the 
lord, the tenant hath a right to refcue the 
Wits diftrained. 

But even the travcrfe of the feifin in the 9 ca. 34,8. 
J^^owry is to be underftood with thefe re- 
ftriaions. 

For t. The.iflue* in tail may traverfe the Doa.piac^iS. 
fcifiaof fervices of the fame nature, though 
the lord had obtained, fuch feifin by the 
voluntary paymept of the donee in tail ; 
becaufe the donee, during the continuance 
<w d-.e fntail, cannot charge or incumber 
the lar^^' iip^ail^d;^ fo as to bind or . afFedt 
.. O 3 the 
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. the ifluc ; and for the fame reafon the fuc- 
ceffor of a bifhop or prior, fhall travcrfc 
the fcifin of the encroached rent givca 
by the voluntary payment of their prc- 
dcccflbrs. 

9 Co. 54. a. 2. So the VERY ien?.nt (hall traverfe fuch 

t>oa.piac.3i8.feifjn^ if he hath a deed to (hew by which 
the fervices were referved j for thtf^dced de- 
ft roys that title which the feifin of the fer- 
vices gave the lord, if thefe fervices appear 
not to have originally been referved- 

9 Co. 34. b. 3. The fcifin of fervices by encroach- 

ment is not material where there is no te- 
nure J becaufc, where there is no tenure, the 
tenant may plead bors de Jon fee^ and fo 
difcharge himfelf from all fervices. 

9 Co. 34. b. 4. If the fcifin was not within the fU- 

tute of limitations, the tenant may pleac 
the ftatute to defeat the fcifin of the lore 
before the ftatute of limitations ; for thisii 
a Itatute bar to quiet men's pofliifljoft 
againft ftale demands. But the tenant ii 
fuch plea muft acknowledge the tenure 
to give the lord a writ of cuftoms an< 
fervices, which being an aftion of an higbc 
nature, hath longer time of limitation al 
lowed to it than a pofleffory aftion. 

Doa.piac. 132. ^. In avowries the tenant Ihall not plea 

^ ^* ^^' * ne mq ; feifte de fervices generally, becaut 

this amounts to a traverfe of the tenure 

fince if a man had never been feifed of * 

immemorial fcrvice, he can have no r\^ 

to it. And in fuch a cafc the tenure ougfc 

ic 



THE LAW OF REPLEVINS. 199 

to have been craverfed, which ftands con- 
fcfled in this pica, fince he hath noi tra- 
vcf fed quod non tenuit. 

6. The feifin is not traverfable but only 9 co. 35. a. 
offcrvices for which the avowry is made, 
except a feifin be alledged of fer vices of 
a higher nature, which include thofe in 
the avowry. As if the tenure be by ho- 
mage, fekky, rent, and a pcund of pepper, 
and the lord allcdges a feifin of all 5 and 
avows only for the pound of pepper ; — 
the tenant cannot travcrfe the feifin of the 
rent, becaufe it is not nj)aterial whether the 
lord was fcifed of the rent or not to make 
out his demand for the pound of pepper. 
Yet if the tenure be by homage, efcuage, 
and rent, and he alledges feifin of all, and 
avows for homage which is included in 
efcuage, there, by traverfing the feifin of 
theeicuage, you traverfe the feifin of the 
homage, which the lord demands in his 
avowry. 



Other Pleas in bar to Avowries for Rent. 

"The II G. 2. c. 19, has taken away the Syiiivan* 
plea of nil habuit in tenementis to aq avowry ^"^'^i'J|*;,,g 
for rent for the enjoyment of land under a 
parol demife or agreement; that ftatute re- 
lates 'to parol leafes, or Icrafes in writing not 
hi deed: it meant that landlords in cafes of 
diftrefs for rent, where there has been an 
enjoyment, fhall not, in replevin^ be obh'{>ed 
to fet out their titles in their pleadings, tho' 
''^^y (hould go on as far as a fur-rebuttery 
^^- ^c. and to prevent tenants from put*- 
O 4 ting 



200 



THE LAW OF REPLEVINS. 

tir^g them to difficulties in recovering their 
rents under parol dcmifcs j but if this plea 
was admitted, it would overthrow the fta- 
tute." 



Sap$ford v. 
Fletcher, 
4 Term Rep. 
511. 



Bull. Ni. Pri. 
6c. 5ch edit. 



4 Terra Rep. 
512. 

Laycock t. 
Tulf-ell, 
E. 2.7 G. 3. 
cic. ibid. n. 
Bull. Ni. Pri. 
181. 5Chedit. 



Vcrnoi V, 
Wynne, 
I H. Bl. 24. 
Barnes 249. 
Salk. 596. 



Hunt V. Cope, 
Cowps. 243. 



*^ To an avowry for rent, by a tenant, his 
under-tenant may plead payment of the 
ground rent which he paid to the original 
landlord to prottft himfelf from adiftrefs: 
for that is a good payment of fo rnuch rent 
to the tenant, which is paid as part of the 
rent icfclf in rcfpcfl; of the land/* 

*' So a tender and refufal may be pleaded 
to an avowry for rent, without bringing the 
money into court, becaufe if the diftrefs was 
not rightfully taken, the defendant muft 
anfwer the plaintiff his damages.*' 

" But the plaintiff cannot plead a fet-offbc-^ 
caufe this adtion is founded in a tort, and the 
2 G. 2. does not extend to fuch aftions j and 
another reafon why it may hot be pleaded is, 
becaufe a fet-offfuppofcs a different demand, 
arifing in a different right : neither can he 
give a mutual demand in evidence, where 
the defendant juftifies under a diftrefs.*' 

" After an avowry, made for rent arrear,tbe 
plaintiff may pay the rent into court, for 
which the defendant avows becaufe the de- 
mand is certain ; but not where the damages 
are unliquidated." 

" A plea to an avowry for rent in arrcar 
that the defendant pulled down a fummcf 
houfe, whereby the plaintiff was ^Icprivcd of' 
the ufe thereof, without faying that he wa$ 

" expelled 
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*' expelled or put out of the fame" is not fuf- 
ficicnt, becaufe that would be a mere tref- 
pafs and no eviction j though if the plaintiff 
h^d pleaded an evidlion in bar, the fafts 
ftated might have been fufficient for the jury 
to have found a verdict in his favour." 

^^If the plea in bar is inconfiftent with #. 
the declaration, the plaintiff muft fail : Thus 
^here the plaintiff declared for taking his Nibietv^s-nith, 
goods and chattels, to wit, a limekiln, ^c. ^34!*^™ ^^* 
*nd the defendant avowed under a diftrefs 
for rent in arrear, to which the plaintiff in his 
pica in bar replied that the limekiln was af- 
fixed to the freehold, and therefore not dif- 
trainable; the Court held that as the de- 
claration treated the limekiln as a chattel, 
^^hich might poffibly have been true, and 
the plea in bar ftated it to be a part of 
the freehold, it was inconfiftent with, and a 
<3cparture from, thie declaration, and there- 
^rft gave judgment to the defendant." 



I. Of the Judgment in Replevin. 

It is already obferyed that on the execu- Co Ent. 573, 
^on of the writ of replevin by the Iheriff, the ^* 
^cafts diftrained are adkually returned to the 
I^laint^, fo that he hath the poffeffion and 
^fe or the xattle pending the'fuit; confe- 
^xicntly if tlie plaintiff in replevin hath judg- 
^^pe nt, it can only be for damages ; and there- 
ntc the entry is, quod (the plaintiff) recupe^ 
5/ verfus the defendant, damna Jua occajione 
^fmtff\ Jed quia nejcitur qua damna prad. 
^^tp\A\ni\S)Juftinuit occafione fram\[f\ [that 
^l>c plaintiff recover againft the defendant hi$ 
^ damages 
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damages by occafion of the prcmiffcs, but 

becaufe it is unknown what damages the 

aforcfaid (the plaintiff) has fuftained by oc^ 

ad Book of cafion of the prcmifles,] a writ of inquiry 

Judgment. 203. j^ awarded to inquire ; qu^ damna pral 

(the plaintiff) fujlinuit tarn occafione fr^ 

mijp^ quam pro mijis et cujiagiisjuisy per if- 

* fum circa JeElam Juam in hdc parte appofitii^ 

[what damages the aforefaid (the plaintiff) 

hath fuftained, as well by occafion of the 

premifTes, as for his cofts and charges by him 

about his fuit in this behalf expended.] And 

c«A.362. Qn the return of this inquifition, the plaintiff 

cMod. X18. 1 I /• t • 1 *" I r 

Saik.205. hath final judgment, quod recuperet verjus 
Co.Ejit. 575. prafatum (the defendant) Jamna Jua prai 
ad, &c. per inqui/ttionem prad* in fortnii 
frad* comperta^ nee non, &c, eidem the plain- 
. tiff) ad requijiticnem Juam pro mifts (^ cuj- 
tagiis Juis prad' per curiam hie de incre* 
mento adjudicata; qu^e quidem damna in toU 
Je attingunt ad, &(r. pr^ed* (the defendant] 
in mi/ericordid.** — " That he recover againfl 
the aforefaid (the defendant) his damagei 
aforefaid to /. by the inquifition afore- 
faid, in form aforefaid found -, and moreovcJ 
— — /. to the fame (the plaintiff) at his re- 
queft, for his cofts and charges aforefaid bj 
the court here of increafe adjudged, whicli 
damae;es in the whole amount to — /. and 
the aforefaid (the defendant) in mercy.? 

This writ of inquiry muft be underftoodto 
ifTue where the plaintiff hath judgment on^ 
demurrer, fc?r. and not on a verdifts forif 
there be a verdift for the plaintiff, the jury 
on that verdift afcertains the damages that 
the plaintiff hath fuftained by the unjufl cap- 
tion and detention^ and alfo the cofts of fuif> 
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ind then there is no occafion for a writ of 
inquiry. The judgment is, *' quod (the 
plaintiff) recuperet verfus (the defendant) 
damna pradi^a per juratores pradiElos in 
jmrma fradi^d ajfejfay- nee noriy dzc.—pro 
ffttJiSi &c. de increment adjudicaSay &c.— 
And the defendant in mijericordidy^ " that ^ 
the plaintiff recover againft the defendant the ^ 
damages aforefaid, by the jurors aforefaid, 
in form aforefaid afleffcd; and moreover 
— - /. for cods, t^c. of increafe adjudged, 
6?r. and the defendant in mercy." 

On the other hand, if judgment be for Co. Ent, 5^,^. 
the avowant on demurrer, then the entry is, judgm. ^5. 
"jW (the plaintiff) nil capiat per breve 
Jiium fr^ed* fed fit in mijertcordid pro falfo 
damore fuo, fcf prad* (the defendant) eat ^ 
inde fine die^ &c, fe? habeat retornum averio- 
rum prad* detinend* fibi irreple£ in perpe^ 
tuuniy Gf qualitery &c. vk^ ccnftare faciat hie, 
&c. &f quodprad'* (the defendant) damna fua 
^uafione pr^emiff recuperare debeat ; fed quia 
nefcitur, &c/'~" That the plaintiff take no- 2iH.8.c.iy 
thing by his writ aforefaid, but be in mercy 
for his falfe claim, and the aforefaid (the de- 
fendant) go hence without day, £5?^. and have 
*thc return of the bpafts aforefaid deuined to 
nim irreplevifable for ever, ,and in what man- 
'Jcr, '(^c. the fheriff make appear here, E^e^. 
and that the aforefaid (the defendant) ought 
to recover his damages by occafion of the 
ptmiffcs J but becaufe it is unknown, i^c. 

But if there be a verdift for the avowant, idSootof 
the jury in that verdid afcertains the damages, •'"^^'' '"^^ 
*nd then there needs no writ of inquiry i but 
♦ the 
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the judgment is entered, " quod (the defend- 
ant) haheat retornum averiorum fradiSorm^ 
&c. Conftderatum eft eliam quodfrad* (the de- 
fendant) recuperet verjus pTief. (the plaintiff) 
damna Jua pad" &c. per juratores frad* k 
forma prad* ajfejfa^ nee noriy &c. eidem (the 
defendant) ad requifitionem Juam promifis^ 
*. cujiagiis^ &c." — " That (the defendant) bav^ 
the return of the beads aforefaid, (Sc. It i$ 
alfo confideredi that the aforefaid (thede^ 
fendant) recover againft the aforefaid (the 
plainiift) his damages aforefaid, £f?^. by th^ 
jurors aforefaid in form aforefaid aflfeflfed ; and 

moreover /. to the fame (the defendant) 

at hia requeft for cofts and charges, tfr. 

ad Book of So that wherever the judgment is given 

Judgment 206. ^^ ^ verdift, either for plaintiff or defendant; 
** that vcrdift afcertaining the damages, there 
needs no writ of inquiry to iflue j but where 
the judgment is not founded on a verdifl, 
but on a demurrer or non projf^ of the plaintil, 
6f f. there the damages muft be afcertaine^ 
by a jury on a writ of inquiry; bccaufc whaf 
damages cither party hath fuftained, is a 
matter of faft, and therefore to be fettled bf 
a jury. But if both parties confent thattbc 
court fhall fettle the damages without a jury, 
then the entry is, Juper qu£ jujiic. bk d 
petifionem ipftus (the defendant) ex aJenjH. 
pr^d^ (the plaintiff) ajjident damna ipjtus (the 
defendant) occofione pr^emij[\ &c* ultra tmfdSi 
&c," And this judgment is good, quia cffi" 
Jenjus toliit error em. 

*' In an aftion againft two defendants 
where one avowee^ and the pther made cog- 
nizance 
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nliancc for taking the diftrcfs for rent in ar- p«nonv. jonei 
war, and the plaintiff in his plea In bar faid TTraRep. 
nothing was in arrear, on which iflue was 509* 
joined, the Court held that a juclgment en- 
tered ** that the defendants Ihould have a re- 
turn of the cattle, and recover their damages 
and cofts afleffed by the jury", was good, 
cither as a judgment at common law, tho' 
the return be not adjudged irreplevifable, or 
»s a judgment under 21 H. i. c, 19. which 
intitles the defendants to damages and cofts : 
becaufc now in point of law the return is ir- 
feplevifable ; beJSdcs it is an invariable rule, 
that if a judgment be more favourable for the 
plaintiff than he is entitled to, he cannot take 
advantage of it, bec^ufe he is not injured by 
it/' 

[By the 17 Car. 2, c. 7. it is enafted, that 
** wherever the plaintiff in replevin, upon a 
jiiftrcfs FOR RENT, (hall be nonfuit before 
tflbc joined, in any court of record, the de- 
fendant making a fuggeftion, in nature of an 
avowry or cognizance for the rent in arrear, 
to afcertain the court of the caufe of the dif- 
trefs,— the Court, upon his prayer, (hall 
5iward a writ to the Iheriff, to inquire of the 
film in arrear, and the value of the goods or 
tattle diftrained. And that, upon the return 
ttf fuch inquifitloh, the defendant fhall have 
jxidgment to recover againft the plaintiff the 
Arrearages of rent, in cafe the goods or cattle 
^iftrained (hall amount unto that value ; and 
in cafe they (hall not amount to that value, 
ttcn fo much as the value of the goods or 
Cattle diftrained (hall amount unto, with his 
full cofts of fuit; and (hall have execution for 

the 
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the fame by fieri facias y elegit ^ or otherw 
And by the fame ftatute, the like proceed 
may be had,- where judgment is given 
the avowant, or for him that maketh co^ 
zance for any kind of rent. And it is ther 
further enadcd, that " in cafe the plaii 
fiiall be nonfuit after cognizance or avov 
made, and iflue joined, or if the verdift i 
be given againft the plaintiff, then the jui 
that are impahneled to inquire of fuch if 
Ihall, at the prayer of the defendant, inq 
concerning the fum in arcear,. and the vj 
of the goods or cattle diflrained. And th( 
upon the avowant, or he that maketh c 
nizance, fhall have the like judgment, 6 
as before {a). 

» Wiif.ii7. By this flatute the Legiflature intended, 

the proceeding by writ of inquiry^ fieri fm 
and elegity fhould be final, for the avov 
to recover his damages, and that the pi 
tiff fhould keep his cattle, notwithflam 
the courfe of awarding a retorno haht 
which is the right judgment; for the fla 
hath not altered the judgment at comi 
law, but has only given a farther remed 
the avowant. 

Freeman v. « Where a defendant avowed for a y( 

i^dy Archer, ^^^^^ ^^^ j^^j ^ vctdift, but no vjlluc b 

-found by the jury, a motion was made tc 
Court for a rule to fhew caufc why a wr 

(fl) In the cafes of Valentine v. Faacet, 2 Str, I 
and in Ann. 138, Lord Hardivicke laid it downs 
in ty^ty cafe, unlefs where the Court is tied up b) 
ftatute, a writ of inquiry may be granted in ord' 
do complete jufti^. 

inq 
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inquiry (hould not iffuc under 17 Car. t. 
c. 7, to afccrtain the amount of the rent ia 
arrcar, and the value of the cattle diftrained? 
Gould.], doubted whether it could be granted 
to fupply a defeftivc verdift in cafe of rent, 
though he held that after judgment by de- 
fault, it certainly would lie, and added, that* 
Burrow* % note of the cs^koi jindrews v. James, 
M. 24 G. 1. B. R. which was cited in favour 
of the rule, dated that to be a judgment by 
default^ however no.caufe being fhewn, the 
fulc was made abfolute." 

The defendant had judgment upon de- carth. 253. 
n^urrer for a return irreplevifable, as at com- 
nion law, upon which a writ of inquiry was 
awarded purfuant to the ftatute. And on 
error brought, it was objefted, that when 
^hc defendant proceeds on the ftatute, he 
<>ught not to have judgment for a return j buc 
the Court held that the judgment was well 
given, for the reafons before rnentioncd. 

But where the defendant pleaded ncn cepil, Ca. ofPrac in 
and after obtaining judgment, of retcrno ha- ^' ^- **• 
^endo, procured a writ of inquiry of damages 
to be executed, — the Court fet afide the writ 
^f inquiry, and the inquifition taken thereon, 
bccaufc there had been no avowry ; for the 
Avowry, which is in the nature of a declara- 
tion, is the only ground of an inquiry for the 
defendant in replevin. 

Where the jury who try the iflue, omit i Let. 255. 
to inquire of the rent in arrear, purfuant to 
the ftatute, no writ of inquiry can be after- 
^AUDS awarded to fupply the omiflion; and 

therefore. 



ao3 THE LAW OF REPLEVm«. 

therefore, in fuch cafe, the defeftdant moB 
purfue the common law judgment oiretmi 
^TiiV^^*' i^^^^;?^^. But where the defendant avoin 
* "^ *^^' as overfcer, for a poor*s rate, under A< 
43 Eliz. c. 2.' and the plaintiff is nopfoit, 03 
^ a yerdift paffes againft him, and the jtrryitM 
difcharged without inquiring of the trchk 
damages, given by that ftatutc to the defend- 
ant, the defeft may be cured by a writ o 
enquiry; becaufe fuch inquiry is no moh 
than an inqueft of office: 

S"^r' ^""'^^ " \^^\i^ jury find a verdift for the defend- 
3 Term' Rep. ant wlth damages, without finding either th< 
•**5- amount of the rent in arrear, or the valuco 

the diftrefs, the defendant may take a judg 
ment fro retorno bahendo\ or he may amcn( 
the judgment for the damages, even after th< 
record is removed into a court of error 1); 
fubftituting a judgment for a retorno habendo 
and if he neglefts making fuch amendment 
a court of error, tho' it reverfc the judg- 
ment for the damages, will award a judgmcfli 
for a retorno habendo^ and give the defendant 
cofts up to the time of the judgment in the 
court below." ^ 

As to the cofls in replevin, it is to be «!)• 
ferved, that as the plaintiff in fuch afiiw 
might have recovered damages at.thc com- 
mon law, before the flatutc of Gloucefier, b 
now by that ftatute, {c. i.) he i5 entitled to 
, cods, as a confequence of thofe damages. 
But the avowant or defendant in replevin M 
no right to cofts till the 7 H. 8. f. 4. vbick 
gives damages and cofts to every, avowanr, 
and to every perfon making cognizancf, ot 

jiiftifying 
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juftifying as bailiff in replevin^ for any rent, 
coftom or fervice, if his avowry, cognizance . 
or juftiBcation be found for faim, or the . 
piamciff be otherwifc barred. The ftacuce of 
ai'Ag. c. 19. extends the fanne benefit to 
defendants, avowing, making cognizance^ 
« juftifyingi for damag^Jeafata. 

^ Thefe ftatutes extend to avowries made TiaaonCofli 
fer an eftray, but not to pleas or prifel en 40- 

f. I- I 1 • • i_ j»« Com. Rtp. n*« 

mittr biu upon which the writ is abated. 



It has been holden, that altho' the power 1 Roi. Re^ 
of making an avowry be given to an execu- ^^7* 
tor by the 32 H. S. c. 37. which is fubfequent 
(D both the ftatutes which give cofts to an 
Afowant.— -yet fuch executor is entitled to 
eofts, alcho' they be not mentioned in the 
ftitute which gives the avowry. 

But it has been refolved, that the defend- Hard. 151. 
tot in replevin fiiall not recover co{£s, if he 
claim property in thediftrefs; becaufe that 
ii a cafe omitted out of the ftatutes which 
five the defendant his cofts in replevin. 
^dmenqu^a for by the ftatute of 4 Jac. 1. 
^.3. the defendant obtaining judgment, (hall 
recover cofla in every action, wherein the 
plaintiff might have recovered them againft 
the defendant. And therefore in another Cr» Jac- $%9. 
ca(e, where the defendant avowed for an 
amerciament by a court lect, which is equally 
a cafus omijfus with the former; it was 
holden, that the avowant fliould have his 
Cofts (tf ). 

(«) Sed vide Cro. Eliz. 300. Semi, contra. 

P When 
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• When the defendant proceeds by inquiry 
on the 17 Car. a. c. 7. he (hall recover hii 
full cofts of fint, as appears before. 

And by the \\ G.2. c. 19. which dcckres 
it to be lawful for the defendant in replevin 
to nnake a general y'^owry or cognizance for 
rent, relief, hcriot, or other fcrvice, it is 
enaded, that ** if the plaintiff in fuch aftioB 
(hall become nonfuit (^i), difconfinue his aftion 
or have judgment againft him^ the defefidant 
fhall recover double cofts of fuit. 

Barnei*! Notes The defendant in replevin avowed the tak- 
*"^* ** * ing as a feizure for an heriot cuftomi and 
the plaintiff being nonfuited, a queftion arofcy 
Whether the defendant was entitled to double 
cofts ? And it was holden that he was not; 
for, the avowry not being for a diftrefs, the 
cafe is not within the ftatute. 

3 Bur. 1284. By the 8 &? 9 IV. 3. c. 11*. it is enaftcd, 

that " where fcvcral perfons fhall be made 
defendants in any aftion or plaint of trefpaftf 
i^c. and any one or more of them (hall be 
acquitted by verdift, every perfon fo acquit- 
ted (hall recover his cofts/' But it has been 
holden that this ftatute does not extend to 
aftions of replevin] for the word trefpafs^ ai 

(rt) It is obfervable that in an a£lion of replcviq tb«« 
can be no judgment as in cafe of a nonfuit, fornot 
going to trial according to the pradlice of the court » 
which the caufe is pending, becaufe both parties being 
adors, the defendant may carry down the record bjf 
provifo; and the whole Court faid that the i\Q't» 
c. 17- for preventing vexatious delays, had never bew 
extended to adions of this kind, i Bl. 375. Jones ?• 
Ccncanncn, 3 Term Kt^, 661. 

it 
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it IS there ufed, only relates to trcfpaffes vi 
€t armis.'] 

*' An avowant is a defendant within the stonc v. For- 
mcaning, tho* not within the words of tht%^*^Q ^ 
4 yinn. c. 16. / 5. which gives cofts if any oiugi. 709I 
fpccial matter pleaded by virtue of that fta- "' '^^ ^^'^' 
tutc by any defendant, tenant, or plaintiff in 
replevin (hall be judged infufficient on de- 
murrer, or found for the plaintiff or demand- 
ant on verdifl, and (hall pay cofts on the 
ifpecial avowries found againfl him." 

** And accordingly where fome iffues in Bames 141. 
'■eplevin are found for the plaintiff, which ^^^^{ 
entitle him to judgment, and fome for the 2Te7m Rep. 
defendant, the latter mufl be allowed the *35- 
cofls of the iffues found for him put of the 
general cofls of the verdift ; unlefs the Judge 
Certify that the plaintiff had a probable caufe 
^r pleading the niatters, on which thofe iffues 
are joined: and 5«/&r J. faid the general rule 
^^ this, where feveral matters are pleaded by 
^Hc plaintiff, fome of which are found for 
'^tm, and others for the defendant, fo that 
^*^e plaintiff is entitled to judgment j if the 
J ^dge who tried the caufe certify that there 
'^'^as a probable caufe for pleading thofe pleas, 
^^c Mafter is not to deduA the cofls of the 
^Qfues fo found for the defendant, but if there 
^c no certificate, the defendant is entitled to 
^arc thofe cofls decjufted for him." 

^ It was held that an avowant was not a coan v. Bowies, 
plaintiff within the meaning of 3 H. 7. c. 10. ^'jJ^^Sfu ^''^' 
•• which gives a plaintiff cofts and damages 
^hcrc the defendant fucs a writ of error be- 
P 2 fore 



«ii. THE LAW OF REPLEVINS. 

fore execution'' (6 as to be entitled ta €( 
on the affirmance of a judgment in hb &y( 
upon the writ of error." 

Uf.Xtf.tfo. "Where there is an iflue on the defir 
ant's being bailiff upon a plea of diftreft 
rent, a certificate is neceifary to entide 
plaintiff to full cofts/' 



As to the Retorno HahenJe^ and Secwi I 
verance. 

In all cafes where the defendant in rc] 
vin avows and hath judgment on fuch av< 
ry, he Ihall have return of the beads awaw 
becaufe the avowry allows the caption, 
avoids the injuflice thereof^ by Aiewing 
had good caufe of taking fucfab diftrefs; 
confeqiREntly, if fuch caufe of caption be 
proved of by the Court, they muft, ifl 
tice, return the pledge to the avowant. 

And where the defendant, inftead o< 
avowry, pleads to the writ of 'replevin 5 
is, where he does not admit the caption 
avoid the injuftice of it, but by plea k)! 
that the plaintiff ought not to hare the 
of replevin, whether he theidcfendaBtl 
them or not; yet here the defendant in ( 
cafes fhall have return without any avowi 
conufance made.— And in order: to i 
this, it will be ncceffary to take up a did 
tion already obfcrved, between pkaft 
dif-affirm property in th« plaintiff* and'"j 
Saik. >4- that admit property in the plaidtiff. As i 
defendant in the replevin pleads propeipt 
I 
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the beafts htmfelf^ or in a ftranger, (whether ^' ^^- »»*• 
it be pleaded in abatement of Skc writ in bar aw!1 p!tt. 
of the aftion, or in juftification,) if the dc-^*"'-**^^ 
feadant prevails in it, he fiiall have return 
wiTHoiTT ANY AVOWRY j becaufe if thefe 
fk^ be true, tbey deftroy all right of com* 
^iat in the plaintiff for the caption and rc7 
tebtion : and if the plaintiff hath no right to 
the writ of replevin, tinder the prefent form, 
QOr under any other, he ought to have no 
benefit from his unjuft complaint; and there* 
fort the Court muft award reftitution of the 
beafts to the defendant, out of whofe poflef« 
Am they were taken by the replevin. 

But if the defendant pleads property in the 
^plaintiff, and J. «9.— though this ple4 abates 
'ihe writ under the prefent form, yet by ad* 
fitting the property in the plaintiff, it (hews 
ibtt the plaintiff and 7* S. have a right to a 
li^^in, though under another form, and 
tonfequently the defendant Ihall not have 
return of the plaintiff's* beafts, unlefs he 
ihews ^;ood caufe for fuch returA, and avoids 
the injuftice of the firft caption complained 
of by the plaintiff. 

'So if the plaintiff in replevin lays the cap«- bw. Abr. *. 
iipn in D. and the defendant pleads that h^J^^^"*^"- 
took them in S. ab/que bcc that be took them iuft?£nt.* 55^ 
m D^-^This plea, if found for the defendant, J^; ^*y"' 
may excufe him from ,damage$, but can po^ri/s, 
lever give him a return of the beafts with- 
mt a conufance or an avowry ; becaufe he 
biaves the plaintiff ft right, to retain his 
^ea&f wfaco be neither dcoies the property 
P3 to 
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to be in the plaintiff, nor (hews anycaof 
why he fhould take them as a pledge. 

If the tenant offers his rent at the timeo 
the diftrefs taken, or before impounding 
and the lord refufes to accept it, he (haj 
never after have return of the beafts, thougj 
the rent be in arrear ; — becaufc the diftrcl 
is but a pledge for the rent, and when th 
rent is offered, the pledge ought to be re 
ftored ; confequently the Court will ntn 
award the return of the pledge to' tb 
lord, which he ought to have reftorcd t 
the plaintiff before the replevin was take 
out. 

R^tort^de^^ If the plaintiff be nonfuit before he dc 

Aver8?*pL*33. ckrcs, the defendant (hall have return i 

DyeriSo. the bcafts without making any conufance c 

^ ' '^' avowry ; becaufe where there is no exprc 

charge made againflr the defendant by a At 

claration in court, the defendant hath not a 

opportunity to ftiew his caufe of caption 

and fince this is owing to the default of tii 

plaintiff, he (hall have no advantage from 

by detaining the beads ; and therefore tb 

defendant, on fuch nonfuit, (hall have re 

turn, though he hath made no avowry. Be 

if the plaintiff in replevin hath counted, an 

afterwards is nonfuited ; fince by the couni 

the defendant is charged with an unju(i:.cap 

tion and detention, he muft purge himlw 

thereof by an avowry, before he can been- 

tided to have return ;> for the return of tt 

• beafts is ordered by the court on the juffoe 

of the. original caption i and therefore thc.tte- 

fcndant 
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fefldant nuift firft ihew the jufticc of thif 
caption, before he can have a return. ; 

. The return in this a6iion. was* never irre-, »«>. Abr. tit. 
ricvifable at common law, whether the nonr ^^^°[" \^\ 
wit of the, plaintiff had been bcfoi'e thbiiniii! 340?' 
jnrowry or after, or before or after iffue 
joided; becaufe where the defendant had 
jl^gment for a return on a inonfiiit, thoughr 
after TerdiA;- that judgment w^ not founded 
«fx)n the rerdidV, but on the default of tho 
plaintiff in withdrawing hiflnfelfj at any oon-f 
ti^uance day "after the verctiak 1 So that 
•thdugh the ri defendant had retupn; ]let 'Jie 
had not the jufticc or legality (s( hii captiorr 
cftablifhed by fuch judgment; and there- 
fore as long* afc-thc^ caption and:'detennbn -'; * . ^ 
wif not determined by .the. judgment of ,, : t 
Ae Court, fo long they allowed the plaint 
tiff after his owa noa-fuit to take a new. 
itj^cvin. . , c . .' V 

But this was found very i^iconvenient, bc-i 
cauie by this means the defendant could ne- 
i^"^geJ reftitutioa of the beafts.; and there* 
fere was not likeiy to recover his rent, fince 
lie wanted die pledge to compel the tenant 
ID* the payment, 

*^* r. ■;.',■. . ■ -■■» 

"To remedy- this mifchief thie ftatutc of 
Vtji^'2, c. 2. taking notice, that feftquam: 
k^dUatum fuerit dijifingetrii retornum ave^* 
riorum^ et ftc diJiriSiuSj poftquam "overia fici 
Tetornata iterum replegiaverit^ et cum viderit 
^Jhingentem compnrentem in curidyparatum .»- ■ 
fiH r^ondcrty defaltam fecerit^ ob quam ite^i 
^um r^adJHdicahUur dijiringe^itis rOornum ave^^ 
P 4 riorum^ 
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rim^unh et fie iis^ vil ier^ H mm kfioHm r^ 
flegiabunfur averiai provides, thai; ^Msi aH^ 
adjudicatum funit retomum aneriorum Sftrm' 
genti^ fir irro€ it juHiio mandHur vuiumih 
quod ntornum babiri fatiat difirmgenA k 
in^iriiSf w quo irrui mferaiwr^ fU$d nm$^ 
9cmes ea mn deliiiret fiug trevi, ih$ qmM 
mewth de JifdUio ptr jufiUiarias rtddit9^ &0» 
which is Che writ oi Jicmd detivirance. So 
thac by this ad» if the plaintiff in irptembe 
once nonfuit, he cannot vow have a new iti» 
plevin, but the writ of . fecond dc£veraace| 
which is a judicial writ, and iffued out of ths 
record of ihe replevin, in which the Aoi^ 
was, and is to this purpole. . 

Rcg.jvd. s^* r ^ /?^^ vuecomiH E. J/dutmB : Si A. fMrk 
ftiiia.34<« *^* ^^' ^^ etiam de caiallis rentnandis, fM 
B* in curia nofird^ (Sc. adfudic4ia /mnmf d 
defaltam ipfius.A. fi nUrwum imie m^itdkh 
iur: tunc eidem A. cveria et cataUa frM- 
diSa fine dilatione liber (^i faciss^ €t ffumt 
f^c. pradtlium B. (s/c'' 

^' George the TYixxAy 6?r. Totheflieriffol 
yc. greening: li A. fliall nnake you, iie. v 
well of the cattle to be returned, which to H 
in our court, C^c. were adjudged by reaibi 
of the default of the faid A. if a return o 
them (hould be adjudged, that you thei 
caufe the beads and cattle afore&id to b 
delivered without delay to the fanrie A. an^ 
put, l^c. the aforefaid B. ^c.*^ 

• inft. 341. And by the above mentioned ad, it fl 

further provided, qufdfi iterai^ tile qui rt* 
plegiaverii avcria^ feeeril defidiam^ vd #£^ 

occafici^ 
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m^^nn odjudicetMr retcrnum diftriSims^ 
JM Hs repltgiatit^ remoMeat diflriR0 ilia m 
prpi^um irrtpUgiMlis. So that now if the 
4|)hintifF do not prevail in the writ ofjecdttd 
Alhiramej but the defendant hath judgment, 
whether by the nonfuic of the plaintiff, by 
*ilteiemem of the writ, or by difcominuance 
of the pkra, the return is awarded irrcple'>- 
YiiaUe) that is, the defendant ihall detain 
^s beafta as a pledge until the rent or duty 
fer which they were originally uken, be paid 
ID the defendant ; and the plaintiff ihall ne* 
irer be admitted to difturb the defendant's 
|»flfeflion, by replevin or writ o( /econd de^ 
uveroMce. 

. But if xhe plaintiff tender the rent for which 2 ua. 107,: 

the diftrefs was originally taken, the defend-* 34i- 

»nt ought to reftorc the beads ; and if he re- cro*jac. x^ 

Aifei^ the plaintiff may recover them by ac-* 

tion of detinue : becauir, notwithftanding the 

judgment for return irreplevifable, the beafta 

ftili remain as a pledge; and if the defendant 

J^fufc to make rtftitution of the pledge upon 

tender of the reiit, his detention then is un- 

^^ka^ and the plaintiff may punifh fuch 

^tcntion in an adion o( detinue. For though 

*c return irreplevifable prevents the bring- 

lag back of the plrdgc j yet it does not vcfk 

^ abfirjiute property thereof in the defend- 

^t, but only a qualitied property until the 

itacispaid. 

• The writ of Jecond deliverance is a Juperfe^ % inH. 141. 
^ in law to the fheriff, to forbear to exe- ^>«4*- 
^a the • writ de reterm habendo^ obtained on 
^ oottfuit of the plaintifl^ if it comes to the 

Iheriff 
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fhcrifF before return be made. If after re- 
turn be made^ it is in the nature of a new re^ 
plevin, as appears by the form thereof bc- 
forementioned. 



Latih.7«. [But though the writ of fecond delwerme 

PaUi. 403. is % fuperfedeiu of the writ ds retarm^babmivs 

**"*' ^^" yet.it has been adjudged to be no fuperfideas 

o£.the writ of inquiry of damages upon the 

ft! H -8; €. 19; for: tliK>fc damages are not 

avowed for, bur:^re given as a compenfation 

for the ^expellee and trouble the avowant has 

undergone. ■.--'. 

. * "> .' . . ." . 

^Wiif. 116. So it has been determined that the wricol 
. fecond deliverance is no fuperfedeas of the 
writ of inquiry of damages upon the 17 Car.% 

Vtitr. 64. f. 7. And therefore it (hould fecrh that the 
writ of fecond deliverance is in effed taker 
away, where the defendant proceeds upor 
that ftatute, by writ of inquiry of damage*: 
and does not purfue the common law judg- 
ment de retorno babendo.'\ 

% Bft. 341. And the fecond deliverance is always to bring 

back the fame diftrefs which was firft taker 
by the defendant, and for which he hath al- 
ready judgment for a return. So that if afttfJ 
the nonfuit, upon a retorno babendo^ the 
flier iflF returns elongatay by means whereof the 
defendant hath other beaits of the plaintiE 
delivered him in withernam^ in this czic 
though there never was any return of the ori- 
ginal diftrefs made to the defendant, (becau(3 
they were eloigned by the plaintiflF, fo as da; 
flieriff could not make any return of then 1 
yet xht'/econd deliverance muft go for the firH 
. .. diftrcfsj 
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-diftpefs, and the plaintifF muft declare of 
THAT diftrcfs. For the writ oi Jecond deti- 
^oerame is a judicial writ, which iffues out of 
the record of the first replevin, and there- 
fore cannot vary from the record out of which 
it ifluess becaufe it feeks a deliverance of 
thofe cattle which were fornnerly adjudged to 
the defendant on the plaintiff's nonfuit: and 
therefore r^ vi ttrmini this fecond deiiveranoc 
n^tift be of the fanne beafts, of which the firft 
deliverance was made to the plaintiff by re- 
plevin; Bjut it feems that after the fecond 
deliverance purchafed, the plaintiff may move 
the court for a reftitution of the withernam 
beafts. 

Where the defendant puts in a plea to the ia. Raym.aay, 

J^rit of replevin, as property in a ftranger, or 

jn the defendant i— and thcfe pleas dif-affirm- 

K>g the property of the plaintifF, arc by ver- 

dia found for the defendant, or upon de- 

''^urrer adjudged for him j in thcfe cafes the 

defendant (hall have return irreplcvifable : for 

^here could be no new replevin at common 

l^w, as upon a nonfuit, becaufe the Court 

P^d already given their judgment upon the 

legality of the caption. For if the property 

•^c in the defendant, or a ftranger, the plain- 

^ff coidd have no caufe to complain ; and 

ffeerefore to grant a new replevin, or, which 

^* the fame thing, not to have made the rc- 

^^rxi irrcpkvifable, were to leave that fame 

P^int open to an examination, which had 

already been determined j and no writ of 

*^^ond deliverance can be given by the fta- 

S?^t^ for that is only upon the plaintiff's non- 

But 
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Anu i68, 169. But if the defendant pleads property in the 
plaintiff* and J. S. which only abates the vrk 
under the prefent form; or pleads €^sl m 
alio loco, wtuch abates the. count, aod coofc- 
quendy the writ; in thefe cafes, as there cftn 
be no return without an avowry, for reafoos 
already given i fo that return caotiot, in the 
nature of the thing, be irrepkviiables be- 
caufe thefe pleas, only abating the writ, moft 
neceflfarily ailow a writ under a better form* 
And . it were a contradidion to allow a tien 
replevin to the plaintiff, for the fame beafti 
which the Court hath returned to the de- 
fendant irreplevifable. So if the pUiotifl 
confcflech the plea of the defendant to be 
truf, the defendant (hall have return, bu' 
.not irrepkvi fable. , 

fttnft. 340. If the writ of replevin abate for any mil 

prifioh in the clerk, the defendant (hall hav^ 
no return at all; becaufe the plaintiff is in o« 
default, but the ojfEcer: fo that, after fud 
abatement of the writ, the plaintiff's poffeC 
fion of the beafts continues. And therefor 
it feems that the defendant, in this cafe, i 
driven to a new diftrefs. 

ftiaft. 34«. But if the writ abate by miGnformatioo, a 

other default of the plaintiff, the dcfendasi 
fhall have return of the beads, but not irrc 
plevifable ; btrcaufe the defendant, by plead 
ing to the writ, allows the plaintiff anothc 
writ, under another form. 

yinft. 34«. The aft which awards the return irreplc 

vifable, cKtends only to the kiog's suPJUti<>* 
courts of juftice. For the aft direfts, fit^ 
attacbietur ilU qui dijirinxit ad venicndumi 
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mim iiem^ coram juftidariis, coram quibus 
jimtum dcJucatKT in prafentid fartiumi-^ 
wbich words are to be underftood of the 
king's juftices in his fuperior courts. For 
tke judges of inferior courts, are looked 
vfrn as more fufajedl: to miftake and par-* 
twitf, and therefore not to be trufted with 
Ac power of awarding a return irreple- 
vifable, which is for ever to conclude the 
lAiimiff. But it feems that where judgment 
^fnx given upon verdift, and not upon non«- 
fititi the inferior courts could award a return 
irrepleviable at common law« 

We come now to (hew what remedy the 
defendant hath when he cannot come at the 
beafts, on the writ dc retorno babendo. 

It is already obfervcd, that by the before aini-sji. 
mentioned ail of fVeft. 2. c. 2. the IhcrifF, 
before he executes the writ of replevin, ij 
^^cd to take- from the plaintiff mn folum 
l^gios de frojequendo^ Jed etiam de averiis 
Mmiandis, Ji adjudicetur retornand'i fcsf Ji 
f^is alio modo plegics ceperit^ refpondeat ipfc 
^ pretio averiorum, et habcat dominus dif* 
^^i^gens recuperare per breve quod reddat ei 
^ averia vel catalla^ et ft non haieat balli-^ 
^J unde reddatf reddat fuperier Juus. The 2inft. 340. 
[Method of proceeding upon this aft is, that 3 ^od* 56, 37- 
^ ^hc (hcciff by the writ de retorno habendo 
cannot find the original diftrrfs, bu: returns 
^^ngataj the defendant hath z Jcire facias to" 
^nnnion the perfons who became pledges 
^J the plaintiff, at the execution of the ori- 
fttal replevin, that the plaintiff would make 
^^^yn of the original diftrefs, . if return thereof 
*^<JOl"d be awarded. This Jcire facias brings 

the 
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the pledges into court, and thereby givrt 
them an opportunity to contcft, why the dc* 
fendant fliould not have return of their beafts, 
fince the plaintiff's beafts cannot be found, 
Kaft. 569. for whom they were pledges. If the pledges 
570, which cannot (hew caufe, then the defendant hath 
A WRIT to have return of the beafts of the 
pledges, ihftead of the plaintiff. 

Ld.Raynu273. [But hcrc it may be proper to obferve, 
that the proccfs againft the pledges in reple- 
vin, in fuch courts as arc not of record, is 
not properly z Jcire facias \ fdr twtt} jArt 
facias ought to be grounded upon a record; 
but it is rather a precept in nature of a 
Jcire facias^ 

ainft. 340. If i\^^ pledges prove infufficient, fo as the 

jtctorn.dcs iheritf can find none of their cattle, ana 
^T^"JJ^* *• thereby is obliged to return niiil on the writ 

I)alt.Shcr.275» .^-' .rt^ii n, ri 11 l 

iflucd againft. the beafts of the pledges, the 
^ ihcriff himfelf, by the faid act, then becomes 

liable. And the defendant hath a Jcire fdtios 
grounded upon the faid aft, quod reddatA 
tjtRaym.278. ^fhg defendant) tot averia ox catalla. [Or, 
in fiich cafe, the defendant nnay proceed 
againft the ftjeriff by aftion on the cafe, for 
omitting to take pledges, or for taking fudi 
as are infufficient.] 

Saunders V. *Mn fuch aftion againft the (hcriff, fomc 

^ar^ing, evidcncc muft be given by the plaintiff of the 

T.^oG. 3. infufiiciency of the pledges or furetics, bur 
Buu.Ni.Pri. very flight evidence is fufficient to throw the 
io, sihcdit. proof on the (heriff; for the furetics beii? 

known to him, he is to take care tbatthcf" 

arc fufncient.'* 

But 
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I^But it ihould be remembered, that there 
is another aft of Parliament relative to 
pledges In replevin; and thlat is the 11 G. 2. 
€^ 1 9, which ordains, that " the fheriflF or 
other officer, granting a replevin, fhall firft 
take in his own name, from the plaintiff and 
two pledges, a bonc^ in double the value of 
the goods diftrained, conditioned for profc- 
cuting the fuit with effeft and without delay, 
and for returning the goods, in cafe a return 
ft all be awarded; which bond maybe af- 
'^gned to the avowant, who may bring an 
3^ion thereupon in his own name."] ' 

** A defendant in replevin is entitled to an Diasv.Frec^ 
^flifi:nment of the replevin bond, if the plain- "**"» „ ' 

!';«?'• 1 • J ^ • -L 5 Term Rep. 

^^tt in replevin does not appear in the county 195. 
^^urt, and profccute according to the con- 
dition/' 

** And he may fue on the bond as adlgnee jbia. 
^f the Iheriff in the fuperior courts, tho' the 
'■^plcvin is not removed out of the county 
<^ourt." 

** The court of if. 5. will not grant an aN Rex v. Lewis, 
^achmcm againftthc (heriff ifhe omits taking exj™ ^'^• 
^ replevin bond, becaufe the party injured 
^>^ay maintain an adion againft him for his 

^ ** And in an aftion againft him for taking veay. Lcth- 
^nfirfficient pledges, the court ofiT. B. did not ^''^^.'^^^ 
^Uow the plaintiff to recover damages beyond 433!™ *^^' 
^brc value of the diftrefs; becaufe if a return 
thould be awarded, the bond is fatisfied by 
t'ctuming the goods taken/' 

a *^But 
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^^ But in a fimilar a£tion» where it ap- 
peared that the tticnff clearly knew the pledges 
to be infuificient, the court of C B. decided 
that the plaintiff might recover damages be- 
yond the penalty of the repleyiii bond, u t 
more than double the value of the goods dii^ 
trained^ and the reafon given was^ becaufe it 
**appeared to be a culpable negledt, and not 
merely a non-fea/ance^ but mull have beeDa& 
companied with a bad intent ; therefore tfatt 
the rule in fuch cafe muft depend upon what 
damages the party fuftained; and as the 
1 1 G. 2. r. 1 9. /. 13. had given an equitaUe 
jurifdiftion to the Court to qualify the pe- 
nalty, that it would not be agreeable to juftice 
and reafon, unlefs all that had been loft by the 
proceeding was covered by the judgment/* 

" The high-fiieriff, under-lheriff and re-' 
plcvin-clcrk, (^i.e. the officer appointed to 
make replevins under t ^ 2 P. & M. c 12.) 
are anfwerable for the infufficiency of the 
pledges de retomo hahendo taken according tQ 
ff^eftm. 2. c. 2. and 11 G. 2. c. ig. and each 
of them are bound to difcover the names of 
the pledges to the defendant in replcviti, w 
cafe he finds it neccflary to fue tliem on the 
bopd» on accoum of fuch infufficicAcy.'^ 

^^ Thus where a replevin was brought for 
a diftrefs taken for rent in which the defend- 
ant had a verdi6): with damages and coUsi 
an application was made to the Courc^^K ^ 
rule on the replevin cle^k, under-(bcriff a"" 
county clerk, to difcover the names of jh^ 
pledges de f-etcrm babendo^ becauftr on fui'? 
a writ of de retcnio i?c?^^;7^(;.irreplevifablei tlje 
(herifF returned an eioignmeht| and the re* 

plcvia. 
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plevin clerk had rcfufcd to give the names of' 
the' pledges 5 the Court after ordering the 
high (heriff to be added, held that the high 
Ihtrriffand under-fhcrifF, a& well as the reple- 
vin clerk (who was their deputy) were an- 
ivverable to the defendant in replevin for the 
infufficicncy of the pledges taken according 
to tVeftm. 2. €. 2. and \\ G. 2. c. 19'. / .3. i. 
A*^d granted the rule againft them, tho' rhef 
dsicharged the rule as to the county clerk/' 

■ " [The mode of proceeding on 1 1 G. 2. c. 19. 
isa generally now preferred to the old remedy 
i^^fcin facias, where the replevin is upon a 
ciiftrefs for rent. And it is not afFttted by 
'^Vic 17 Car. 2. c. 7. for where the avowant aWiiC42* 
^adjudgment for want of a plea in bar, in 
"pvrfuancc of that ftatute, it was held, that 
he had two methods of proceeding in his 
^Icftion; cither to execute a writ of inquiry, . 
^r to fuc upon the replevin bond ; the plain- 
tiff not having profecuted his fuit with efFcft. 

If the (herifF upon a replevin take pledges hH. 6. 16. b. 
^«f retorno habendo^ and upon a return awarded 
^turn, quod averia elongafa/uut^ and then a 
fiire facias is brought againft the pledges, 
^nd a nihil is returned, an action lies againft 
^He (heriff; or, an aftion may be maintained 
^ainft him, uponfuggejiion of this matter. 

From hence it fhould feem that it is not 
ntctfary to fuc out a /cire facias againft the 
pledges, and to have it returned nibily in or- 
der to ground an a<5tion againft the iheriff for 
Aeir infufBcitncy. And this opinion is au- 
tboriztd by the following determination. 

Q^ An 
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Rous T, Patter- An aftion on the cafe was brought 
id' viiu Abr. the (hcrifF for taking infufficient pledges upon 
399- a replevin, to which he pleaded Not guilty; | 

and a verdiA being found againft him, judg- 
rnenc was given thereon in the court of C. jB. 
A writ of error was brought in J?. R. and it 
was objefted, firft, that an aftion on the cafe 
was not the proper remedy j and fccondly, 
that fuppofing fuch aftion lay, there ought to 
have been a /cin facias firft fucd out againft 
the pledges. As to the firft objeftion, the 
Court held that by the ftatute of fFefim. 2. 
the party diftraining has an intereft in the 
pledges, and if the (herifF omits to take them, 
or, which is the fame thing, takes infufficient 
ones, the party is aggrieved, and confe- 
quently is entitled to his aftion. And as 
to the fecond obje^ion, it was determined, 
that tho' a fare facias may be brought 
againft the pledges, yet it docs not follow 
from thence, that an adion does not & 
againft the fherifF, without firft bringing* 
fcire facias againft the pledges. For tho' 
fome books (2 Irifi. 340. F. N. B. 74* 
F. Bro. fci. fa. 3. Raft. 569. b. Co. Ent. 
637. Skin. 244.) mention fuch a previous 
ftep, yet, as the ftatute does not dircft iji 
and as no cafe declares it to be ncceflary, it 
would be hard to require fuch . a circuitous 
mode of proceeding : and therefore the judg- 
ment of C, B. was affirmed.] 

So that the defendant is now fecured againft 
the dangrr he was 'cxpofcd to, at common 
law, which was, that the plaintiflT who had 
riKi poffcffion of the diftrefs reftored to him 
by the execution of the replevin, would often 

^ ' fdl 
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fell or difpofc of them pending the fuit; and 
fo the defendant, though he had judgment, 
loft the fruits of ic 

There is another remedy for the defendant 
^«^here the fherifF returns elongata on the writ 
de retorno babendoy and that is by withernam 
againft the plaintiff's beafts {a)i but this has 
been already mentioned, and difcuffcd. 



VIIL Of the Writ of Recaption. 

It is already obferved, that where the de- p ^^ g y,.E, 
*^ildant hath judgment upon his avowry in 
'"cplevin, he ihall have reditu tion of the 
Qcafts, to detain them as a pledge, until the 
^ent or duty for which they were taken be 
paid or fatisfied j apd fince he hath got fecu- 
f ity to have return upon making out the 
juftice of his firft caption, it is highly rea- 
fonable, that pending that fuit, the tenant 
ftiould be protedted from farther diftrefles 
ft)r the fame rent or caufe for which the firft 
diftrfefs was taken. For this purpofe the writ 
^f recaption was framed i in which, if the 
<itfendant be convided, he (hall be fined 
^p the king; becaufe by the fecond cap- 
tion the defendant takes upon him to de- 
termine the j lift ice and legality of the 

(a) If the plaintiff becomes a bankrupt, and the af- 
**E^cct^cll the goods, the defendant cannot after judg- 
'^^cat bring an ad^ion again ft them, as for money had 
ot received, but he may take out a retorno habendum and 
••^ an elongata returned, a capias in ^witberfiam, or he 
?**y procewi againft the plaintiff and his fureties, and 
^f ihey arc infolvent, againft the Iheriff. Brady 11 v. 
H 1 Bfo, C. C. 427. Cooke's Bank. Laws 218. 

0^2 firft. 
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firft, while that very point is under tHc 
confideration of the court of jufticc in 
which the replevin depends. For if the firft 
diftrefs were lawful, he Ihall have return of 
it, and therefore the fecond is unrekfonablc; 
if the firft were unlawful, nnuch more fo is 
the fecond taking for the fanne caufc; lb 
that the recaption lies even where the caufc 
of the firft caption was juft. 

I'.N. B^7i. E. But it feems that if yf. diftrains bcaffs 
damage feajant^ and pending that fuit, the 
fame cactle or other cattle of the fame pro- 
prietors, trefpafs on the foil of A. — A. may 
diftrain again pending the firft fuitj becaufc 
each diftrefs is for a distinct and several 
trefpafs or injury, for which A. is entitled to 
fatisfaftion. The reftitution of the cattle for 
the firft trefpafs will be no compenfation for 
the fecond trefpafs, fince A. cannot legally 
with -hold them as a pledge for fatisfaclion of 
a fecond trefpafs, when the firft is fatisfied. 

[And if a plaint be removed out of the 
county into the common pleas by pone orrC" 
I!. ya.D* cordariy and afterwards the plaintifi^ be non- 
fuit in the common pleas, before or after aa 
avowry made, the lord after this npnfuit may 
diftrain again for the fame caufe, and the 
tenant fhall not have a recaption, becaufc 
there is not any plea depending j and yet 
the plaintiff may fue a writ of Tccond deli- 
verance upon the fame record.] 

1. N.B. 72.B. The defign then of the writ of recaption 

being to prevent a fecond diftrefs tor the 

SAME rent or duty, it follows that the defen- 

1 . . daiit 
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ant cannot avow as in replevin, bccaufc the 
vomy is in order to have a return of the 
ledges ; but in recaption, whether the firft 
iftrefs were juft or unlawful, the defendant 
innot have return of the beafts under the 
otion of the pledge; for that were to invert 
ic dcfign of the law, by allowing the defen- 
ant a fecond diftrefs, by judgment upon 
lat very writ, which was framed to punifh 
le pcrfon taking a fecond diftrefs, for the 
me thing* 

In the writ therefore of recaption, the de- f. n. b. 7a, b: 

ndant muft justify as in trefpafs ; becaufc 

ncc he cannot avow the taking under the 

nion of a pledge for a rent or duty, (inaf- 

»uch as he hath already a pledge for that, 

hich witt be returned to him, if in the 

i^ent of the fuit in replevin the rent appears 

) be in arrcar) he muft therefore be looked 

pon as a trefpaffer, unlefs he can juftify the 

iking for another caufe And his de- *5 ^- 3* 4^« 

'nee. muft be thus ; — defendit vim fcf /»- 

mam quandoy &c. tf quiequid eji in con^ 

upturn domini regis (^ ejus mandati {a). 

Hence it is, that there are no pledges de 
^orno habendo taken from the plain tifF, as 
' the replevin; bccaufe tho' the deliverance 
^ the beafts to the plaintiff be immediate, 

in the replevin, yet the defendant can have 
> return. For if the rent or duty was un- 

(tf) For the plain tifF dial I not recover damages for 
c taking or detaining of his cattle, but only da- 
ages for the defendant's contempt againll Law. 
jkol. 320. 1. I©. 5 Com. Dig, (3 K.) 32. 305. 

Qji paid. 
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paid, for which the diftrcfs was taken, the 
defendant will have reftitution of his firft 
diftrefs; which being to remain in his bands 
till the rent be paid, there is no reafon for 
the reftitution of the fecond diftrefs j and 
confequently no occafion for the pledges it 
retorno babendo^ as in the original replevin. 

F.N.B.72. G. And here it is not neceflary to entidc a 
man to the writ of recaption, that the same 
BEASTS or cattle be taken the fecond time, 
which were firft taken j but only that the 
cattle or beafts of the same person were dif- 
trained for the same rent or duty; for the 
injury is the fame to the plaintiff in rcpleviiif 
whether the firft diftrefs be again taken, or 
any other goods or cattle of the plaintiff, anil 
the writ of recaption is to punifti the injury. 

F.N.B. 71.H. But if the lord diftrains the beafts of Wi 
tenant for rent, and afterwards diftrains theP 
beafts of J. S. a ftranger, being on the land, 
for the fame rent; in this cafe no writ of re- 
caption lies for this fecond diftrefs; not for 
the tenant, becaufe the fecond diftrefs is not 
of the tenant's beafts i — nor for J. S. becaufe 
the beafts of J. S. were not formerly takcn^ 
and therefore J. S. muft take out an orij " 
replevin, or bring his adtion of trefpafs, a$ 
he thinks fit. 

F.N.B. 72. r. Yet if the lord diftrains his tenant, and 
pending that plea, commands his fcrvantto 
diftrain the tenant again, for the samb rent 
the tenant fliall have a recaption againfttlc 
lord himfelf for the fecond diftrefs; becaufe 
the fecond diftrefs is eftccmed in law to be 
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taken by the lord himfclf, according to the 
rule quifacit per aliumy faciat perfe ipfum. So 
if the fervant had taken the fecond diftrefs 
without the lord's command, yet if the lord 
had afterwards, by any fubfequent aft, 
agreed to the taking' of the' fecond diftrefs, 
as by joining in aid with the fervant to de- 
fend the juftice of the caption; — fuch fubfe- 
quent agreement makes it a diftrefs of the 
lord, and to have been taken in his right 
Ah initio. For omnis ratihahitio mandato 
^^uiparatur ; and a parol agreement of the 
lord to the fecond diftrefs feems fufficient. 

But if there be no fuch command, or fub- 
fequent agreement of the lord, the tenant 
Ihall have no recaption cither againft the lord 
or the fervant, though the fervant makes 
conufance of the fecond diftrefs in right of 
his lord, and for the fame rent for which the 
lord tqok the firft diftrefs:. for the writ of 
recaption is to punilh the fecond caption, 
<>nly where it is wilfully made by the same 
pcrfon that made the firft, or by another 
^nder his direftion or authority \ and it may 
be, that the lord and his fervant had not no- 
^cc of each other's caption. 

So that where there is is no precedent F.N.B.yi.a 
<^onimand, nor a fubfequent agreement of 
the lord to the fecond caption, the tenant is 
^eft to his afliion of trefpafs againft the fer- 
^^tj becaufe^ the fecond caption is a viola- 
tion of property, and uidawful, tho' the rent 
^hcin arrcar; fince the lord, by the firft dif- 
trefs hath taken a pledge for Hi* rent, which 
will be returned to him, if in the event of 
•Q^+ .the 
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the fuic in replevin^ the tenant be found ^^ 
be in arrear. 

'.71- 1- If the lord diftrains the beads of y/. a^oc 
B. for rent, and for the fame rt-nt diftiains 
a fecond time the beads of A. only, yl. (ha JJ 
' have a writ of rtcaption againd the loid ; hc^ 
caufe there is a didrefs of yi. already for t/13-C 
rent, which the lord will have a return of, if" 
the rent be found in arrear. But if the fir ft 
didrefs had been only of /i. the tenant, and 
the fecond didrefs had been the cattle of /^* 
and of 5. a ftranger, which they have i «* 
common, Fitzherbert makes a doubt whe- 
ther /I. in this cafe fliall have a recapno^r^j 
bccaufe of fi.'s intered in the cattle; for ^^ 
is plain fi. cannot join in the itcaptio-^^j 
becaufe his beads were never didiaincr ^ 
beforct 

F.N.B. 71.M. If the lord didiains his tenant, and he re- 
plevies, and the lord avows for rent, and the 
tenant pleads rien arrear^ or levied by diU 
trefs, and pending this fuit other rent be* 
comes due, the lord may didrain again he 
beads of the tenant for the lad rent incurred 
and no writ of recapiion lits for the tenant 
becaufe rht-fe didrtflVs are for two didin 
caufes. But if the tenant had p!eaded ro t 
avowry in the fiid replevin, hors de Jon J 
and pending that fuit the lord had dillrai; 
again for another half year's rent, the ter 
Ihould have a writ of recapqon j becauft 
the plea of horiSkyjon fee the lord's: 
to the rent itfclf^, and not to this or 
particular syitar, is in difpute, and 
title may be dcterriiincd by the firft 
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tion ; 2nd therefore the fecond diftrefs being 
t3iii\eceffary to try the title to the rent, 
the wrii of recaption lies to pi event it, and 
punilh the lo;d for takmg the fcccnd dif- 
trt-lii, and to protcdt the tenant from fuch 
oppreflion. 

-And this writ of recaption lies for the f.n.b.7s.a* 
tenant before avowry made bv the lord ia 
tlitr- firft leplevin; for othcrwife the remedy 
Would not be adequate, becaufe the lord 
nrj:ghr hariafs the tenant by feveraLdiftrcf- 
f<->3 befi^re tne lord, by the rules of the 
cc>u;t, could be compelled to avow. But 
tb^n the trnant mull, in his declaration on 
tht^ recaption, aver, tnat the fecond diftrefe 
^a.s taken for the fame caufe as the firft; 
^^hfiwife the tenant fails in making out to 
^^c Court his title to the writ of recaption, 

^nd conlequencly cannot punifli the lord for 

taking the fecond diftrefs. 

[And a recaption lieth as well where the f.n^b.72.c. 

plea is depending in the county before the 
/heiifF, as where it is depending before juf- 
n'ces of record.] 
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Precedents of Pleadings in 
Replevin. 



TH E king, 6?r. Wc command you w^it of 
that juftly and without delay you pievin* 
caufc to be replevied the cattle of B. which 
D. took and unjuflly detains, as it is faid, 
and afterwards thereupon caufe him juftly 
to be removed, that we may hear no more 
clamour thereupon for want of juftice, 6fx. 

A. B. complains againft C. D. in a plea phint. 
of taking and unjuftly detaining his cattle 
againft fureties and pledges, £s?r. 



Pledges to profecutc. 



Walker 




7^6 



Declaration. 
Praa. Reg. 



Cognifance 
by overfeers 
for a poor's 
rate. 



APPENDIX. 

Walker againjl Towerfy and others. 

M. 9 W. 3. Roll. 48, 

Midd*^ to wit, 'y H N Towerfy, Mtri 
J Wheeler and IVillim 
Stubbins were fummoned to anfwer to fio- 
tnas IValker in a plea, why they took a fil- 
ver porrenger of the faid Thomas and \in- 
juftly detained it, againft furety and pledges 
until, ^c. And whereon the fanie Thomas 
by J. L. his attorney complains that the 
faid Johriy Robert and IVilliam, on the firft 
day of May in the 9th year of the reign of 
the Lord William the Third, now king of 
England y i^c. in the Charter hcufe in the 
county of Middlejex aforefaid, in a certain 
place there called the dwelling- hou/e of him 
the faid Thomas^ took the faid porrenger of 
him the faid Thomas, and unjuftly detained 
it, againft furety and pledges until, fc?r. 
whereby the fame Thomas fays that he is 
prejudiced, and liath damage to the value 
of 30 /. And therefore he - produces the 
fuit, i^c. 

And the faid John, Robert and Willimy 
by R, H, their attorney come and defend 
the force and injury when, ^c. and well 
acknowledge the raking of the porrenger 
aforefaid in the faid place in which, (^c, 
and jurtly, ^c. becaufe they fay, that at 
the faid time when, ^c. the fame John2iW^ 
Roberty being overfeers of the poor of the 
parifh of St. Sepulchre in the county of 
MiddleJeXy by virtue of a certain warrant 
under "'the hands and feals of William ^V- 
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th^Ts^ Efq ; and Thomas Smithy Efq ; then 
two pf the juftices of the lord the now king, 
afilgned to preferve the peace in the county 
aforefaid (quorum unus) to the warden of 
the church and the overfcers of the poor 
of the fame parifh, or any of them, direfted, 
at the faid place in which, £s?r. demanded 
of the faid 2". Walker to pay them \os. 6d. 
of lawful money upon him duly afTeffed 
towacds the relief of the poor of the parifh 
aforefaid, by the authority aud according 
to the tenor, purport and efFedl of a cer- 
tain ftatutc made and provided in a par- j.j.^^ ^^^ , 
liament of the lady Elizabeth y late queen §. 19- 
of Englandy &cc. held at fVeJlminJler in the 
- county of Middlejex in the 43d year of her 
J'cign; and becaufe the fame Thomas then 
and there refufed to pay the faid \os. 6 d. 
to them the faid John and Robert , they the 
fame John and Roberty as overfeers of the 
poor aforefaid, and the laid William at their 
^equeft and in their aid, for the prefer- 
vation of the peace of the faid lord the 
^ing, (the fame William hting then a,con- 
ftable within the parifh aforefaid) by vir* 
^^e of the flatute and warrant aforefaid 
'^^^il acknowledge the taking of the por- 
f^nger aforefaid, the faid time when, (^c. 
^^ the faid place in which, Gfr. in the 
'^^rne of a diflrefs for the faid 105. 6 d. 
^Pon him the faid T. Walker as aforefaid 
^'Jefled towards the relief of the poor of 
^he parifh aforefaid, then being in arrear 
^^cj unpaid, and juflly, i^c. And this they 
^-^e ready to verify: wherefore they pray 
J^Vicigtncnt, and a return of the porrenger 
aforefaid, to be adjudged to them, i^c. 

And 
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And the faid 7homas fays, that the faid 
Joh^y Robert and IVilliamj by the rcafon 
before alledged, the taking of the por- 
rengcr aforefaid of him the faid Thomas in 
the faid place in which, £sftf. ought not to 
acknowledge juft, becaufe he fays, that 
the faid John, Robert and fVillianij the day 
and year aforefaid in the declaration afore- 
faid mentioned, of their own wrong, with- 
out fuch caufe by them in their cognifancc 
aforefaid abovie mentioned, the porrcnger 
aforefaid of him the faid Thomas in the. faid 
place in which, ^c. took and unjuftly de- 
tained, againft furety and pledges, (Sc. in 
manner and form as the faid Thomas above 
againft them complains; and this he prays 
may be inquired of by the country : and 
the faid Johriy Robert and TVilliam likcwifci 
&f^. Therefore, (^c. 



CroJJe againft Bilfon. 

North' ton, to wit. *yO HN Bilfon was fum- 
J moned to anfwcr to 
Samuel Crojfe in a plea, why he took a mare 
of him the faid Samuel and unjuftly de- 
tained it, againft furety and pledges, fefr. 
And whereon the fame Samuel by W. L 
his attorney complains, that the faid John 
on the fiift day of Oilober in the 12th year 
of the reign of the lord IVilUam the Third, 
late king of Englmdy &cq. at Harding 
in the county aforefaid, iri a certain place 
there called the king^s highway, a marc of 
him the. faid Samuel took and unjuftly de- 
tained ic, againft furety and pledges, until, 
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€^c. whereby the fame Samuel fays that he 
is prejudiced, and hath damage to the 
value of 10/. And therefore he produces 
the fuit^ ISc. 

^nd the faid Jehn Bilfon by J. B. his ^^^f^^^^ 
attorney comes and defends the force and fclfanu^^* 
injviry when, Cs?^. and as bailiff of the moft 
noble Willium lord Leimpfter well acknow- 
ledges the taking of the mare aforcfaid the 
faid time when, (fc. in a certain place 
called the queen* s highway y and juftly, isfc. » 

becaufe he fays, that the faid place con- 
tains, and the faid time when, ^c. did 
contain in itfelf, half a rod of land with 
the appurtenances in Hardingft07t aforelaid: 
^hich faid half rod of land long before 
and the faid time when, &c. was parcel 
^f a certain ancient mefluage in Harding-- 
fion aforefaid; which faid mefluage long 
t^efore, and the faid time when, &r. was 
the foil and freehold of the faid lord 
leimpfter I and becaufe the mare aforefaid 
^he faid time when, £5?^. was in the faid 
'^^If rod of land in which, ^c. doing da- 
^^age there, the faid Johny as bailiff of 
^he faid William lotd Leimpfter^ well ac- 
knowledges the taking of the mare afore- 
^^id, in the place in which, 6?^. and juftly, 
^^€. doing damage there, (s^c. without thar, 
5*^ at the faid John took the mare aforefaid 
*n a certain place called the king^s highway^ 
^^ the faid Samuel againft him hath de- 
clared: and this he is ready to verify: 
-"therefore he prays judgment, and a return 
c>f the mare aforcfaid, to be adjudged to 

And 
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2^^^^ And the faid Samuel fays, that the faid. 
John Biljon^ as bailiff of tht: moft noble 
Witliam lord Leimfjier^ the taking of the 
n^are aforefaid ougnt not to acknowledge 
juft, bccaufr he fays, thar he the laid 'Joh 
Bilfon the faid dnne w he n, (v:V. took the 
marc aforefaid in the ia-J place then called 
the hn^s highivayy in manner and form ai 
the faid Samuel abnvc by declaring hith 
alltdgcd: and this ne prays may be in- 
quired of by the country. 

And the faid John fays, that he to, the 
plea of the faid Samuel above in replying 
pleaded hath no necefTicy, nor is by the 
law of the land obliged in any manner 
to anfwer, becaufe he fays, that the fame 
plea is not fufficient in law to maintaifl 
his declaration aforefaid: and this he is 
' ready to verify : wherefore for want of I 
fufficicnc replication :n this behalf the 
fame 'john as betore prays judgment, 
that the declaracion aforefaid may be 
cd. 

And the faid Samuel^ for that he hath 

above allc^dged fufficient matter in law for 

him the faid Sanniel to rtiaintain his adliofl 

and declaration aforefaid, which he is readf 

to verify, which faid matter the faid Joi$ 

doth ncyt deny, nor to the fame in any wife 

anfwer, but that averment hath altogether 

refufed to admit, prays judgment, and hJ* 

damages by reafm of the taking and unp 

iSiJ. 1S9, detention of the mare aforefaid, to be^^- 

ITtnt.135, judged to him, (j^c. And beCaufe thejin- 

136. Cfo. £L ti^es hcie will advifc themlelves of ^nd i^^ 
ao2. the 



iKBder. 



A P P E. N D I X. 



241 



he premiffes before they gWc judgment Cro.Ei. 202. 
hereon, day is given to the parties aforefaid 
lere until from the day of St. Michael in" 
three weeks to hear their judgment thereon, 
bccaufe the fame juftices here thereof not 
yet, fcfr. On which day here comes as well 
the faid Samuel as the faid John by their 
attornies aforefaid j and hereupon the pre- 
miffes being feen, and by the juftices here judgment for 
more folly underftood, itfeems to the fame *^^p^^^^^- 
juftices here, that the plea of the faid Samuel 
above in replying pleaded is fufEcient in law 
to maintain his declaration aforefaid, as the 
faid Samuel hath above alledgedj wherefore 
the faid Samuel ought to recover his damages 
by reafon of the premiffes againft the faid inquirxawar- 
John: but becaufe it is unknown what dama- *^^^* 
ges the faid Samuel hath fuftained by reafon' 
of the premiffes, the fheriff is commanded, 
that by the oath of twelve good and lawful 
men of the county aforefaid he diligently in- 
quire what damages the faid Samuel hath 
'ijftained, as well by reafon of the premiffes^ 
^s for his cofts and charges by him about 
^is fuit in this behalf expended; and the 
nquifition which he fliall thereof make, 
-ertify here on the oftave of St, Hilary un- 
^er the feal, &c. and the feals, i^c. On 
'^hich day here comes the faid Samuel by 
^lis attorney aforefaid ; and the fheriff, to 
^it, Ci:efar Cbildy Bart, hath now returned 
here a certain inquifition taken before him 
at the town of North' ton in the county afore- 
faid on the 1 9th day of January laft paft by 
the oath of twelve, ^c. whereby it is found 
that the faid Samuel hath fuftained damages 
by reafon of the premiffes, befidcs his cofts 
R and 
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and charges by him about his fuit in Ojis 
behalf expended, to Sos. and for thofh 
cofts and charges to 2d. Therefore it is 
confidcred, that the faid Samuel do recover 
againft the faid John his damages aforefaid 
to 80 s. and 2 d. by the inquifition aforcfaid 
in form aforefaid found, and alfo 12/. 17 J'- 
4^/. to the faid Samuel at his requeft foC 
his cofts and charges aforefaid, by the cour** 
here of increafe adjudged: which faid da-— 
mages in the whole amount to i6/. 17 x. 6^« 
And the faid John in mercy, ^c. 

Afterwards, to wit, on day ncact 

after in this fame term, before the 

lady the queen at Wejimtnfier comes the 
faid ^abn by A. M. his attorney, and fays, 
that in the record and proceedings aforefaid, 
and likewife in the rendition of the judg- 
ment aforefaid, there is manifeft error, in 
this, to wit, that by the record aforefaid 
it appears th^t the judgment aforefaid, in 
form aforefaid given, was given for the faid 
Samuel Crojfe againft him the faid John Bil-- 
Jon; when, by the law of the land of this 
kingdom of England, judgment in the plea 
aforefaid ought to have been given for the 
faid John againft the faid Sam'kel: there is 
error alfo in this, to wit, that by the record 
aforefaid it appears that the faid John was ^^^ 
fummoned to anfwer to the faid Samuel v^ 
the plea aforefaid j yet no original writ be- 
tween the parties aforefaid, in the plea afore- 
faid, is filed of record, nor remains of re»- 
cord in the laid court of the lady the queen 
of the bench ; therefore in that there is mani- 
feft error: there is error alio in this, to wir, 
I ibat 
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that by tht record aforcfaid it appears that 
the faid Samuely in the faid court of the lady 
the faid queen of the bench, came and ap- 
peared by fF. L. his attorney; yet the faid 
fy. L. had no warrant of attorney of record 
3y writ of the now lady the queen, nor 
Without writ, to warrant his appearance for 
he fame Samuel in the plea aforefaid : there 
s error alfo in this, to wit, that by the re- 
cord aforcfaid it appears, that the faid John, 
b the faid court of the faid lady, the now 
|uccn of the bench, appeared by William 
\darriot his attorney; neverthelefs W. M. 
lad no warrant of attorney of record by 
mt of the lady the queen, nor without writ, 

warrant his appearance for the faid John several eenu 
n the plea aforefaid: and the fame John ovaries ^^ny^d. 
frays fcveral writs of the lady the queen, to 

nt/ one to the chief juftice of the faid lady 

he queen of the bench, and another writ to 

he cujios brevium of the faid lady the queen 

f the bench aforefaid to be diredted, to qer- 

fy the faid lady, the now queen, more 

% the truth thereof: and to him they arc 

anted, &?r. ^Whereupon Tiuejday next. Rule to ret^m 

Ccr 15 days of the Holy Trinity y is given by ^^°** 

c court of the faid lady the queen now 

re, to return to the court of the faid lady 

e queen, before the queen herfclf at 

"^eftminfter^ the faid feveral writs oi certiorari 

ove prayed : the fame day is given to the 

d Samuel there, &fr. And the laid chief 

ftice of the bench aforefaid, and the faid 

flos hrevium of the faid lady the now queen, 

1 that day have not, nor hath either of 
em returned the feveral writs aforefaid, 
ither have they, or cither of them, done 

R 2 , anjT 
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No error. ^ny thing therein: and hereupon the &id 

Samuel freely here into court comes and fays, 
that there is no error cither in the record and 
proceedings aforefaid, or in the rendition 
of the judgment aforefaid ^ and prays that 
the court of the faid lady the queen, now 
here, may proceed to the examination as 
well of the record and proceedings afore- 
faid, as of the matters aforefaid above for 
error afTigned, and that the judgment afore- 
faid may be in all things affirmed : but bc- 
caufc the court of the faid lady the queen, 
now here, are not yet advifed to give their 
judgment of and upon the premiffes, day 
therefore is given to the parties aforefaid, 
before the lady the queen, until in a month 
of St. Michael whcrefoever, &?f. to hear 
their judgment thereon ; becaufe the court 
of the faid lady the queen how here thereof 
not yet, i^c. On which day, before the 
lady the queen at W-eftminfiery come the 
parties aforefaid, by their attornies afore- 
faid i v;hereupon as well the record and 
proceedings aforefaid, and the judgnncDt 
on the fame given, as the faid caufes and 
matters above for error affigned and alledg- 
ed, being feen, and 'by the court of the faid 
lady the queen now here more fully under- 
flood and diligently examined, becaufe it 
fcems to the court, of the faid lady the 
queen here, that the judgment aforefaid is in 
nothing vicious or defeftive, and that thcreis 
Judgment "^ erroT in that record ; it is confidercd, that 

affirmed. the judgment aforefaid be in all things affirm- 

ed, arid remain in its full force and elFcft, th^ 
faid caufes above for error alfigned in, an/ 
wife nocv/ithflanding, iic. And it is fr""' 

ihcr 
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dier confidcred by the fame court, that the 

iaicd Samuel do recover againft the faid John 

ii^ i. to the fame Samuel by the court of 

the faid lady the queen now here by his 

aflfcnt adjudged, according to the form of 

die ftatute thereof lately made and pro- ^h. 7. c. 10. 

yicJcd, for his cods, charges and damages, 

which he hith fufta.ined by reafon of the 

delay of execution of the judgment afore- 

,feid, on pretence ,of profecucing the faid 

writ of the lady the queen to correft error . 

of and upon ihe premifles; and that the 

fame Samuel may have thereof his execiiji- 



Huhbard againft Handford. 

Midd", to wit. JDlchard Uandford was fum- Dechmion 
moned to anfwer to Ricb^ Replevin ii 



^rd Hubbard^ -in a plea, why he took the 
goods and chattels of him the faid Richard 
Hubbardy and unjuftly Retained them, againft 
furety and pledges, until, 6?^ And where- 
on the fame Richard Hubbard by J. P, his 
Attorney complains, that the faid Richard 
Uandford on the 7th day of Ollober in the 
.8d year of the reign of the lord and lady 
William and Mary^ riow king and queen of 
t'nglandy (^c. at the parifti of St. Margaret 
^ejiminfler in the county aforefaid, in a 
<^crtain place thete called Peterjireety took 
the goods and chattels following, to wir, 
one jack, two fpits, 18 pewter plates, is^c. 
ireciting Jeveral other ^particulars) of the faid 
Richard Hubbard^ and unjuftly detained 
.ihcm, againft furety and pledges, until^ ^f. 
, R 3 , whereby 



K. B. 
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whereby the ftme Richard Hubhari fay*; 
that he is prejudiced, and hath damage «o 
the value of 20 /. And therefore he produ- 
ces the fuit, &fr. 

And the faid Richard Hdndfordhj J. L 
his attorney comes and defends the force 
and injury, when, £s?r. and well avows the 
taking of the goods and chattels afdrefaidi 
in the faid place where, (dc. and juftlyi 
&r; becaufe he fays, that the fame place, 
where the taking of the goods and chattels 
aforefaid is fuppofed to be, contains, and 
at the fame time when the taking of tbofe 
goods and chattels is fuppofed to be, did 
contain in itfelf, a certain piece or parcel 
of land, with the appurtenances, in a place 
called Peler-Jireetr otherwife Bowling*&^\ 
in the parifh of St. Margaret tV^Jlmfif 
Sir Robert aforcfaid, in the county aforefaid ; of whkh 
^"itf^t"^ faid piece or parcel of land, with the ap- 
gace where, purtenances, one Robert Marjbam^ knt. ^* 
to'kc^ddendiLt fore the faid time when, ISc^ was feifcdifl 
tojr 51 years, his dcmefne as of fee; and being fo there- 
of feifcd, the faid Robert^ before the faid 
time when, i^c. to wit, on the i6th day w 
Mayy in the firft jpear of the reign ofiic- 
lord and lady the now king and quceii, it 
the parifli of St. Margaret Weftminfter afore- 
faid, in the county aforefaid, demifcd the 
fame piece or parcel of land, with tkc 
appurtenances, to the faid Richard Hani; 
ford^ to hold to the fame Richard 2ir)d ^ 
afligns from the feaft of the Blcfftd Virgin 
Mary then laft paft before the . date of t^ 
fame demife, for the term of 51 years do^ 
thence" next cnfuing and fully to be com* 
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pl^at and ended : by virtue of which faid 
dc mife the faid R. Handford was pofTeffed of 
i\%^ fame piece or parcel of land for the ternn 
aforefaidj and fo beiHig thereof poflefled, 
i\x^ fame R Handford^ afterwards, and be- 
fore the faid time when, i^c. had erefted 
arm<^ built the faid meffuage or tenement on 
tl^^ piece or parcel of land aforclaid, and 
was thereof poflefled ; and being fo thereof 
poffefled, he the fame- Richard Handford^ 
before the faid time when, fcfr. to wit, on 
the aoth day of December ^ in the firft year 
of the reign of the faid lord and lady the 
now king and queen above faid, demifed the 
meflTuage aforefaid, with the appurtenances, 
^0 the faid Richard Hubbard from the feaft 
®fthe birth of our Lord then next following 
w the term of one whole year from thence , ^ .^ ^ 

-.^.^^ - . ^ ,, , ^ ■ , , who demifed 

""^^tr enfuing fully to be compleat and it to the plaintiff 
cnd^d; yielding therefore for the fame ^^'^^y''"''5l• 
'yca^• to the faid Richard Handford^ or his 
^ffigns, the rent of 15/. of lawful money 
of JEngland, at the four mofl ufual feafts in 
the year, to wit, the feafts of the annuncia- 
tioi> of the Blefled Virgin Mary, St- John 
the baptift, St. Michael the archangel, and ^ 
the birth of our Lord, by even and equal 
Portions: by virtue of which faid demife 
the faid Richard Hubbard into the mefluagc 
*fc>refaid with the appurtenances entered 
ai>^ was thereof poflefled, and the fame 
i^eflbage with the appurtenances for the 
fpa.cc of three quarters of a year occupied; 
and becaufe the fum of ii/. 5^. of the 
r^nt aforefaid, after the demife (o made 
for the faid three quarters of a year at the and for three 
f^aft of St. Michael laft paft, and before quarter's rent 

■o -I arrcar diftraincd* 
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the taking of the goods and chattels aforc^^^ 
faid, were to the fame Richard Handford ic ^^-^ 
arrear and unpaid, the fame Richard Handr^^^^ 
ford well avows the taking of the goods anc:^^ i 
chattels aforefaid in the faid place^ whcrCj^."^ 
iSc. and juftly, iSc. for the faid \\L jj-^-^j 
to the fame Richard Handford in form afore — ^ 
faid being in arrear, as in the me(ruages^-< 
aforefaid, with the appurtenances, to the dif^^^"IX 
trefs of the faid Richard Handford in fornr^avi 
aforefaid charged and bound : and this he i ^^5 
ready to verify : wherefore he prays judg 
ment, and a return of the goods and chattel 
aforefaid, to be adjudged to him. 

. Kepr that the And the faid R. Hubbard fays, that tH^e 
I^Mn"°°'** faid R. Handford for the reafon before a.1-- 
ledgcd ought not to avow the taking ^>iF 
the goods and chattels aforefaid in the fa.ic:| 
place, where, ^c. juft, becaufe he fays, tlxac 
the faid 11/. 5 J. of the rent aforefaid at the 
faid time, when, fcfr. were not in arrear and 
unpaid to the faid Richard Handford^ nor wa$ 
any penny thereof at the faid time, when, 
&fr. in arrear to the faid Richard Handford, 
as the faid Richard Handford in his avowry 
aforefaid hath above alledged : and thi$ 
he prays hiay be inquired of by the coun- 
try : and the faid Richard Handford likewifr^ 
iffuc. ^^^ Therefore the (herifF is commanded^ 

that he caufe to come before the lord an4 
lady the king and queen, from the day ot' 
the Holy Trinity in three weeks, where-r 
foever, (£c. 12, (Sc. by whom, 0?r. and 
who neither, £s?r. to recognize, &c. be- 
caufe as well, &?r. The fame day is given 
to the parties aforefaid, ^c. On which da/ 

before 
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teforc the lord and lady the king and queen 
3t Weftminjier conne the parties aforcfaid, 
by their attornies aforefaid ; and the Iheriff 
hath not returned the writ, nor done any- 
thing therein ; therefore, as before, the (he- 
riff is connmanded, that he caufc to connc 
before the lord and lady the king and queen 
from the day of St. Michael in three weeks, 
wherefoevcr, (^c. 12, (^c. by whom, ^c. 
and who neither, ^c. to recognize, i^c. be- 
.caufe as well, (^c. The faoie day is given 
to the parties aforcfaid, ^c. 



Legg againft Stephens and Others. 

Cloucefter to wit. CT'Homas Stephens^ Efq; Deciaiadaa. 

Rolfert Parker, Efq; 
and Richard Broke, were fummoned to an- 
fwer to Nicholas Legg in a plea, why they 
took the cattle of hina the faid Nicholas^ 
and unjuftly detained, againft furetv and 
pledges, until, f^c. And whereon the fame 
Nicholas by P. Hodges his attorney, com- 
plains, that the faid ihcmas, Robert, and 
Richard, on the tenth day of November in 
the 32d year of the reign of the lord Charles 
^he Second, now king of England, &'c. ac 
^he parifti of Old icdbury in the county 
aforefaid, in a certain place there called the 
^^^b Riding, took the cattle, to wir, two 
^xen, of him the faid Nicholas, and unjuflly 
"Stained them againft furery and pledges, 
Pntil, i^c. whereby the fame Nicholas fays, 
that he is prejudiced, and hath damuge to 
the value of 20/. And therefore he pro- 
duces the fuit, i£?c. 

And 
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t^fot^ And the. faid T. Stephens, R. Parker, and 
amercement at a R» Brokc, by T^ Edwcrds thcif attorney, 
^^^ come and defend the force and injury, when, 

fefr. and the faid 5". Stephens and R. Parker 
well avow, and the faid Richard, as bailiff 
of the faid T. S. and R. P. well acknow- 
ledge the taking of the cattle aforefaid, in 
the faid place, where, isfc. and juftly, 6fr. 
becaufc they fay, that the fame place, where 
the taking of the cattle aforefaid is fuppoied 
to be, doth contain, and at the faid time,, 
when the taking of thofe cattle is fuppofe 
to be, did contain in itfelf eighty acres o^ _ 
meadow with the appurtenances, callec::^ :- 
Stub Riding, fituate in the parilh of O/*."^^ 
Sodbury^ and then, and from time imm e^==^— g 
morial was, and yet is parcel of the mancc=ii:2)j 
and within the manor of Old Sodbury in t 
county aforefaid, and within the jurifdifti 
of the court leet and view of frankpledj 
within fpccified; and that long before 
faid time when, fc?r. to wir, on the i 
Azy Q^ March in the 3ad year of the rei, 
of the faid lord the now king, and long 
fore the faid 2". S. R. P. and one J. Ne ale 
late o( Deane in the county of Bedford, E fq; 
Scifin. were jointly feifed of and in the faid mat=ior 

of Old Sodbury aforefaid, with the appui te- 

nances, fituate within the parilh of ^ZOld 
Sodbury aforefaid, in their demcfne as of 
fee; and that at the faid time when, ^^c, 
the faid N. Le^g was and yet is occupiei — of 
' the faid clofe called Stub Riding, and mzhzt 
the faid T. S. R. P. and J. N. and all th» ofe 
Frcfcription. whofc eftatc the fame "T. /?. and J. b.ave 
in the fame manor, with the appurtenan c:cs, 
from time immemorial have had^ and t>«n 

accuf- 
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accuftomed to have, within the manor 
aforcrfaid, a certain court of view of frank- 
pledge, and all things which to a court 
of view of frankpledge belong, of all the 
inhabitants and refiants within the manor 
aforcfaid twice a year, to wir, once within 
J^ month next after the feaft of Rafter y and 
again within a month next after the feaft of 
St. Michael the Archangel, before their 
fteward of that court for the time being, 
within that manor ) early to be held, as to 
the faid manor, with the appurtenances be- 
longing and appertaining: and the faid 
^homasy Robert and Richard farther fay, Ccurt-ieet. 
that before the faid time when, ^c. to wit, 
^t a Court of view of frankpledge of the faid 
Thomas, Robert and Johriy held at Old Sod- 
iury aforefaid, within the manor aforefaid, 
^^^hin a month next after the feaft of Z^- 
^^^> to wit, on the 1 9th day of A'prily in 
the ^*2d year of the reign of the faid lord 
^^ now king of Englandy i£c. before Tl 
^d^^ardsy being then fteward of the faid Tl 
^^^phenSy R* Parker and J. Nealcy of the 
court of view of frankpledge, by the bath of 
'^ free and lawful men within the parifh 
aforefaid ^refiant and inhabiting, then and 
there to inquire and prefent thofe things 
^'^ich to the court lect and view of frank- 
pl^cjge aforefaid then belonged, then in the 
""^c court being charged and fworn, then 
^^ there in the fame court it was pre- 
*j^ted, among other things, that the faid* 
y^^hctas Legg the now plaintiff, then and Prcfentaaent;. 
*^^ three months then laft paft being occu- 
P\^»^ of the faid clofe called the Stub Riding . 
^*^hio the jurifdiftion of that court, had not 

opened 
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For flopping a 
way. 



Amercement 
affeered. 



Order to open 
the way. 



opened the king^s highway, being within 
the precinft of the manor aforefaid, and 
within the prccinft of the Icet aforcf^i 
and the jurifdidion of the faid court ol 
view of frankpledge, leading from the pa- 
rifli of Tafe in the county aforefaid, croff 
the faid clofe called the Slul^ Ridings untc 
and into a certain common field called tkh 
wood Common within the precinft of th( 
fame manor, and within the precinft of the 
faid leet, and the jurifdi6lion of the coun 
of view of frankpledge aforefaid, which be- 
fore then were within 'the jurifdiftion ol 
the court-leet aforefaid he had flopped u{ 
and ftraitened, and the fame way fo ftraiten* 
cd and flopped up then and for the fpace o 
three months then laft pad had continuec 
ftraitened and flopped up, to the commor 
nufance of the people or the faid lord th( 
king there by that way defiring to pafs 
whereupon the faid N. Legg, the occupiei 
of the faid clofe called the Slub Ridingj foi 
the caufc aforefaid, at and by the fame cour 
of view of frankpledge then and there wai 
amerced; which faid amercement by af 
feerors then and there in the fame cour 
of view of frankpledge, to wit, N. WbiU 
;and T. Adey^ afFeerors in the fame court 
thereto then charged and fworn, then anc 
there was duly afFeered to 40 -f. and farthcj 
in the fame court by the faid then ftewarc 
of the faid court, and the jurors aforefaid 
it was ordered, that the faid N. Leggy being 
the occupier of the clofe aforefaid, fhouk 
open and leave open the way aforefaid fo 
the fubjefts of the lord the now king ther< 
after to travel and pafs before the 2jd dit] 
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of Jlfoy then next following, under the pe- 
nalty of 4 /. of lawful money of England^ to 
be forfeited to the lord in default thereof: 
and the fame 7*. Stephens^ R. Parker and R. 
Broke farther fay, that the faid N. Legg af^ 
terwards, to wit, the fame day, year and 
place laft mentioned, had notice of the order Notice, 
aforcfaid, and that he being as aforefaid the 
occupier of the clofe aforefaid called the 
Stub Ridingy did not open the fame way 
for the liege fubjefts of the faid lord the 
king, there to travel and pafs at any time, 
before the faid 23d day of May then next 
cnfuing, according to the form of the 
order aforefaid, by reafon whereof at ano- 
ther court of view of frankpledge of the 
faid T. Stepbensy R. Parker and J. Neale, 
held at Old Sodbury afoiefaid within the 
nianor aforefaid, before the fteward afore- 
faid, within one month next after the feaft 
of St. Michael, to wit, on the 23d day of 
OBober in the 32d year of the reign of the 
faid lord the king abovefaid, by the oath 
of twelve other free and lawful men, being 
Aen in the fame court laft mentioned, 
lawfully fworn and charged to inquire and 
prefcnt in form aforefaid, it was in the 
fame court prefented, that the faid N. prcfentment, 
^^SSi the occupier of the clofe aforefaid that it was 
<^allcd the Siub Riding, had not opened "^'^p'"'*^' 
the fame way for the liege fubjedls of 
the lord the now king there to travel and 
pafs, according to the form of the faid 
ordtr laft mentioned in that behalf fo as 
aforefaid then before for that purpofe made; 
^"d that by reafon thereof the faid N. Leggy 
^c occupier of the faid clofe called the Siub 

Riding, 
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Ridings had forfeited to the fame T. Stephens^ 
R. Parker and J. Neale^ the lords of the 
court aforcfaid, and of the manor aforefaid, 
\vith the appurtenances, being then in form 
aforefaid fci fed, the faid fum and penalty of 
the faid 4/. of lawful money of Englani: 
And the faid T. Stephens ^ Robert Parker and 
Richard farther fay, that afterwards, and 
before the faid time when, i^c. to wit, 
the 28th day of October in' the jad year of 
the reign of the faid lord the now kiag, 
Death of one of the faid "John Neale at Old Sodbury afore- 
thc lords. |-^jj jj^ ^j^g county aforefaid, died, whereby 
not only the faid manor with the appur- 
tenances came to. the fame T. Stephens 2LnA 
R. Parker by right of furvivorftiip, bnt 
the right of having the faid amercement 
and penalty accrued to them the faid Tho- 
mas and Robert: and the fame 7*. Siephm, 
Robert Parker and Richard farther fay, that 
at the time of the feveral prefentments and 
courts aforefaid, fo as aforefaid held and 
made, the way aforefaid was flopped and 
ftraicened, and fo continued, by the faid N* 
^^SSi ^^^ occupier of the clofe aforcfaid, 
to the common nufance of the fubjefts of 
the faid lord the king ; and becaufe the faid 
fum and penalty of 4/. above mentioned, at 
the faid time when, fifr. was in arrear and 
unpaid, altho' it was demanded of the faid 
N. Leggy to wit, at Old Sodbury aforefaid, 
the fame T, Stephens and R. Parker in their 
ATotrryfornon- own right Well avow, and the faid R. Brohy 
^^'^"'- as bailiff of the faid T. Stephens and R. Par- 

ker^ and by their command, well acknow- 
ledges the taking of the cattle aforefaid, 
then being the cattle of the faid N. Leggj at 

the 
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the faid time when, i^c. In the faid place 
where, &?f. for the faid penalty of 4/. being 
in form aforefaid due and in arrcar, and 
juftly, ^c. 

And the faid Nicholas fays, that neither 
the faid Thomas and Robert the taking of the 
cattle aforefaid in the faid place where, fcfr. 
for the reafon aforefaid before alledged ought 
to avow juft, nor the faid Richard for the 
fame reafon the fame taking in the fame 
place ought to acknowledge juft, becaufe by 
' protefting that there is not any fuch king's Bar, protcfting 
highway as is above fuppofed, for plea the ^^^^^t,^^ 
farnc Nicholas fays, that the way aforefaid he did not fto^ 
^as not ftraitencd and flopped by the faid"' 
Nicholas in manner and form as the faid 
Thomas and Robert above by avowing, and 
the faid Richard above by acknowledging, 
have fuppofed : and this he is ready to vz^ 
^ify : wherefore for that the faid Thomas 
^^ephensy Robert Parker and Richard Broke, 
^'^e taking of the cattle aforefaid have above 
^Onfeffed, the fame Nicholas prays judg- 
'^^^^nc, and his damages by reafon of the 
^^king and unjuft detention of thcfe cattlei 
^^^ be adjudged to him, ^c. 

^nd the faid Thomas StephenSj Robert Vcmuirtx^ 
-^^rker and Richard Broke fay, that the plea 
aforefaid by the faid Nicholas above in bar 
^'^ the avowry and cognizance aforefaid 
^bove pleaded, and rhe matter in the fame 
Contained, are not fufficient in law to pre- 
clude them the faid Thomas^ Robert and 
Richard, from having their avowry and cog- 
nifincc aforefaid, and that they to that plea 



,56 APPENDIX. 

in manner and forni aforefaid pleacjed hive 
no neccflity, nor are by the law of the hnd 
obliged in any manner to anfwer : and this 
they arc ready to verify : wherefore, fop 
want of a fufficient plea in this behalf, the 
lame TbomaSy Robert and Ricbardy as before, 
pray judgment, and a return of the cattle 
, aforefaid, together with their* damages, coft$ 

and expences, by them about their fuit in 
this behalf fuftained, according to the form 
of the ftatute in fuch cafe made and pro- 
Thceaufei. vidcd, to be adjudged to them, £sff. And 
»7Ei. c. 5. for caufes of demurrer in law, the fame 
4 An. c. 16. q'bomaSy Robert and Richard^ according to 
the form of the ftatute in fuch cafe lately 
made and provided^ do fet down, and to the 
Court hc-re cxprefs the caufes following, to 
wit, becaufe the matter is travcrfed other- 
wife than it is alledged in the declaration, 
v/hcrcby the plaintiff is obliged to prove 
what he hath not alledged, and likewife 
becaufe the matter travcrfed is not travcrf- 
able by the laws of this kingdom o( England 
in the manner in which it is traverfed in the 
plea. 



.aaurrer. 



Joinder in dc And the fald Nicholas fays, that the plea 
aforefaid by him the faid Nicholas above in 
bar to the avov/ry and cognifance aforefaid 
above pleaded, and the matter in the fame 
contained, are good and fufficient in law 
to preclude the faid "ThotnaSy Robert and 
Ricbardy from having their avowry and 
cognifance aforefaid ; which faid plea, and 
the matter in the fame contained, the faid 
Nicholas is ready to verify and prove, as 
the court, ^c. And becanfe the faid ^bo- 

. mas 
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aSi Robert and Richard^ do not anfwer to thac 
lea> nor the faine hitherto in any wile deny, 
iciame Nicholas as before prays judgnnent, 
id his dansages aforefaid by reafon of the 
tkinff and unjuft detention of the cattle 
^eflby to be adjudged to him, ^c. But 
scaufe the court of the fard lord the king 
5re are not yet advifed to give their judg- 
ment of and upon the premiffes, day there* 
re is given to the parties aforefaid, before 
ic lord the king from the day of St. Michael 
.three weeks, wherefo^ver, ^c. to hear 
cir judgment of and upon the premiflcs, 
^caufe the court of the laid lord the king 
Jrc thereof not yet, i^c. 



Ingrain and Hale at the Suit o( Fletcher. 

M. 7 IV. 3. Roll. 107. 

'afford^ to wit, ^^j^Jefh Ingram and John Declaration. 

J Hale were fummoned to 
ifwer to James Fletcher in a plea, why 
ley took a cow of him the faid Jamesy and 
njuftly detained it, againft furety and 
ledges, i^e. And whereon the faid James 
jr John Lilly his attorney complains, thac 
ic faid Jojeph and John on the 20th day 
f February in the 7 th year of the reign 
I the lord William the Third, now king 
f England^ fc?r. at Shenjlon in the county 
^orefaid, in a certain place there called 
^c Lane^ took the cow aforefaid of him 
ic faid JameSy and unjuftiy detained it, 
gainft Hjrety and pledges, uncil, ^c. 
'hereby the faid James fays, that he is 
S preju- 
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prejudiced, and hath damage to the value 
of 20 /• And therefore he produces the 
fuit, fcfr. 

Sftl^ftfor'a^'*'* And the faid Jofeph and John HaU by 
fine at a court- Tbomas Cullowe their attorney con\^ and 
^^^' defend the force and injury when, 6ff. 

and as bailiffs of Rowland Frytb^ gene 
well acknowledge the taking of the cow 
aforefaid, in the faid place in which, 6fr. 
and juftly, Sc bccaufe they fay, that the 
fame place in which the taking of the 
cow aforefaid is fuppofed to be, contains, 
aftd at the faid time when the taking of 
the cow aforefaid is fuppofed to be, con- 
tained in itfelf an acre of land with the 
,f^ appurtenances in Shenjlon aforefaid; which 

• ♦ faid town of Shenjlon is, and at the faid 

time when, t^c. and alfo from time out 
of mind was, within the manor of Shenjlon 
with the appurtenances in the county aforc- 
Scifininfcc. f^j J . Qf ^hich faid manor with the ap- 
purtenances the faid Rowland is, arjd at 
the faid time when, ^c. and long before 
was, fcifed in his demefne as of fee; and 
acourt-iet't/'^ the faid Rowland^ and all thofe whOiC 
eftate he hath in the fame manor with the 
appurtenances, for time out of mind have 
had, and been accuftomed to have, a 
court-leet or view of frankpledge of the 
filme manor, and whatever to view of 
frankpledge belongs, of all the inhabitants 
^ and refiants of that manor, before the 
fteward of the fame court for the time 
•; being, every year within a month next 
after the feaft of St. Michael the Archangclj 
at that manor yearly to be held, as to the 

fame 
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tine manor with the appurtenances be- 
wging: and the fame Jofeph and John Cuftomto 
LTthcr fay, that within the manor afore- fuwc, 
id there is, and from time out of mind 
ith been, fuch cuftom, that the jurors to 
iquif^ and prefent thofe things, which to 
lat court-leet and view of frankpledge 
|long, charged ^nd fworn, at the court 
■ view of frankpledge of the manor afore-' 
id, held at that manor within a month 
xt after the fcaft of St. Michael the Arch- 
gel, yearly have chofen, and for all the 
ne aforefaid have been accuftomed to 
oofe, a proper man from the inhabitants 
thin the manor aforefaid to be confta- 
ble of the conftablewick of Shenjlon afore- objeaed due 
d, to ferve for one year in that offices o„?yeiJncJ* 
lich faid man fo elefted hach taken upon enfubg. 
nfclf, and for all the time abovefaid 
th been ufed and accuftomed to take 
on himfelf that office, and hath taken 
1 been accuftomed to take an oath for 
; due execution of that office, under a 
ifonable penalty, for all the time above- 
i, by the jurors aforefaid, at fuch court- 
t and view of frankpledge in that behalf 
: and the fame Jofeph and John farther a court-ieet 
, that the faid Rowland being lord of ^^'^' 
: manor aforefaid, and of the fame in 
m aforefaid feifcd, at a court-leet or view 
frankpledge of that manor, held at that 
nor within a month next after the fcaft 
St. Michael the Archangel, to wit, on 
ninth day of OSlober in the fifth year of 
reign of the lord William now king 
I the lady Mary late queen of England^ 
. before Henry Fry thy gent, then fteward 

S 2 to 
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to the fti^ RoWanM df ^thlit Court, ite fti 

James Fletcher then and long before bcks 

«n ihhftbicahc Wirfiih lihc ft^anc^r afoitfaid; - 

S^h^flvn aforesaid, and a proper moa lo 1 

conftable of the faid ddhftablewjck cff.^^ha 

Jhn afbrcfaid, by E. Thdrnto% Sn^ kk^Ui 

J. C. J. A. J. H. W. M. W. R. -N. H 

T. S. y. M. J. S. J. A. and J. D. gow 

and ISwfuI men, and inhabiting within th 

nnahor afbfefiiid, a^nd then and thifrc inA 

fame coui*t cht^rged and fwof<n to inqajn 

and prefent thofe things, which to that cdurt 

Ifcet and view of frank-pledge beiongcd 

Jtltffcof^ duly s^nd according to the cuftom afore 

Aabie. fatd was chofcn to* -be conftable of lb 

^ conftablcwick of Shenfton aforefaid for ort 

year then next enfuihg to ferve m that of 

The order df {^^c 5 and thofc jurofs then and there » 

the jurv. I r 11 1 r • 

The penalty for tHc fame court ordered, that the lan 
Botfervin^ J^»2^j fhould takc his cath for the do 
execution " of his office aforefaid, under th 
penalty of forfeiting 40 j. whereof the fai< 
Jmnes Fletcher imnaediately afterwards, t' 
wic, the fame day and year there had no 
ticc {a)\ neverthelefs the faid James hat 
not taken his oath for the dufe cxccutio 

{a) The chief judice held this to be naught; fa 
faid he, they fliould only eleft him, and he Aon! 
Have notice of fuch cledion, and if he did not thcr 
upon go to a juftice of peace to be fworn^, he ihoii 
be prefented tor this default at the next court, as 
fhould be amerced, and the amercement afFeered. T 
court alfo held it naught for not laying the c 
tice more particular, as ihat he was prefent in cofc^ 
or that he had notice given ihat he was elcftcd t^ 
fiable, and required to take an oath before a jullic'^ 
peace. A lecond prefentmcnt prout per record, ^ 
The fine not paid, l^ote^ it is faid in a caf<e 
Mocre, that the baiiifFs fliould have-had a warr<io{ frc 
the Ileward Co diilrain. 

C 
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f>^ the pfficc of conftablc aforcfaid, n.or 

AarFx executed or taken upon himfelf tiiai: 

otf<r>, but to do it then and oftcp ?itcr- 

v^r^ds there abfojujtely rcfufed; wherefprc 

afcexri|(ards and before the faid tioie \yheQ^ 

6?^* to wir, ^t a court-l/?et or yicyc of 

frajnl{;pledge of the faicj ooanor of the fa^d 

Rif-^^land^ held at that tpanor within, a 

month next after tb,c feaft of St. Michael 

the- .Archangel, tQ wit, oa the iithd^yof 

Q^^^hcr in the 6tK year of the reign of 

tb^ faidf locd king William, and th.e lady 

jft^^ti^ry, l^e queen of England^ before Henry 

Fr^ytb thc:n fte>yard to the faid Rowland of 

th^t court, bv Edward Thornton, J. C. IV. P. 

j". <;. r. G. f. P. J. J. E. H. r. s. 7. m. 

«^ M. G. H. 7. S. the younger, and J. ^ 

gc>5od and lawful men then inhabitif;i^ 

witihin the manor aforefaid, then and there 

wv the fame court Jworn and charged to in- 

qViire and prcfent thofe things which to 

^^^t court-leet or view of frankpledge 

^^^longed, it was prefented, that the faid 

y^^^mes Fletchery becaufe he was duly elefted 

^^ be conftable of the conftablewick of 

^^^^epfion afoiefaid at the laft ket he^d for 

^*^Xe manor aforefaid, aad under the pf- 

?^ ^Ity of 40 J. on him fet, was ordered' to 

^^ikc upon himfelf that office, and execute 

^^, and take his oath in form aforefaid for 

XJie due execution of that office ^ which, 

x>r any part whereof, he had not done, 

'Wherefore he had forfeited to the lord- of 

the manor aforefaid the faid 40 j. of the 

penalty aforefaid, then to be paid to the 

lord of the manor aforefaid^ as by the 

record thereof in the cuftody of the faid 

S 3 fteward 
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fteward of the court of the manor of hiq 
the faid Rowland at that mai^or remaining 
more fully appears: and becaufe the faid 
40 s. for that penalty to the fame Rowlmi^ 
fo as aforefaid being lord of the manor 
aforefaid, at the faid time when, Gfr.' were 
in arrear and unpaid, the fame Jojepb and 
John Hale, as bailiffs of him the faid Row^ 
land, well acknowledge the taking of the 
cow aforefaid in the faid place in. which, 
6fr. and juftly, fcfr. for the fame 40;. for 
the penalty or anicrcement aforefaid to thp 
faid Rowland fo being in arrear and uqpaidf 
and within the manor aforefaid, 6?(r. 

I^caiiuter. And the faid James fay$, that by any 

thing by the faid Jo/epb and John above 
in the cognizance aforefaid by pleading 
alledged, the fame Jo/epb and Jpbn the 
taking of the qow aforefaid in. the faid 

{>lace in which, fc?f. ought not to acknow- 
edge juft, becaufe he fays, that the pie* 
aforefaid by them the faid Jo/epb and Johff 
in manner and forn) aforefaid above plead- 
ed, and the matter in the fame contained, 
are not fufficient in law to acknowledge 
the taking of the cow aforefaid in the faid 
iplace in which, (^c. juft, and that he to 
that cognizance in manner and formjafore- 
iaid made and pleaded hath no necefTity, 
nor is by the law of the land obliged, 
to anfwcr: and this he is ready to verify: 
wherefore for want of a fufEcient plea in 
this behalf the fame James prays judgment, 
and his damages by reafon of the taking 
and unjuft detention of the cow aforefaid, to 
be adjudged to him, (^c. 
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And the faid 'Jofe'ph and John fay, that >»"^^Y~" ^** 
the plea aforefaid by them the faid Jofepb^"^ 
and John in nnanner and form aforefaid 
above pleaded, and the matter in the fame 
contained, are good and fufficient in law 
for them the faid Jojefb and John to ac^ 
knowledge the taking of the cow afore- 
faid in the faid place in which, i^c. juft; 
which faid plea, and the matter in the 
fame contained, they the faid Jofeph and 
John are ready to verify and prove, as the 
court, 6?r. And becaufe the faid James • 
hath not pleaded or anfwered to that cogni- 
zance, nor hitherto any way denied it, 
the fame Jofeph and John pray judgment, 
and a return of the eow aforefaid, toge- 
ther with their damages, cofts and charges, 
according to the form of the ftatute in 
fuch cafe made ajid provided, to be ad- 
judged to them, fcf^. But becaufe the 
court of the faid lord the king now here 
are not yet advifed to give their judgment 
pf and upon the premiflcs, day therefore 
^5 given to the parties aforefaid before the 
'ord the king until wherefoever, 

^^- to hear their judgment of and upon 
thof^ premiffes, becaufe the court of the 
^'d lord the king now here thereof not 



^jlas Tilus, Efq; againft ParkinSy Knt. 

^^^ifordy to wit. JT^Illiam Parkins ^ late of Occi«:aup% 

Bujhey in the county 

%>refaid, Knt. was fummoned to anfwei; 

•^ . S^las TituSj Efq; in a plea, why he took 

S 4 th* 



264 APPENDIX, 

the cattle of him the faid Sylas and un- 
juftly detained them, againft furcty and 
. pledges, tfr. And whereon the. fame 5yto 
by John fVarburton his attorney complains, 
that the faid fVilliam on the i8th day of 
May in the firft year of the rcigp of the 
lord James the Second, now king of .£«|[- 
tandy i^c. at Bujbeyy in a certain place there 
(Jailed Maryhill Ground^ the cattle of him 
3 Lev. 225. ^^^ f^^d Sylasy to wit, 36 wether (beep, u 
ewe fheep and 8 lannbs, took and unjuftljf 
detained them, againft furety and pledgee 
until, iSc. whereby the fame Sylas fays that 
he is prejudiced, and hath damage to the 
▼alue of 10/. And therefore he produces 
the fuit, fcfc. 

Avowry and And the faid William by Randal Baldwin 

toS^fcaf^t. his attorney comes and defends the force 
and injury when, i^c. and the fame /^Z- 
Ham in his own proper right well avows, 
and as bailiff to Algernon earl of EjfeXy 
well acknowledges the taking of the cattle 
aforefaid in the faid place in which, ^c, 
and juftly, fcfr, becaufe he fays, that the 
fame place, in which the taking of the 
cattle aforefaid is fuppofed to be, contains, 
and at the faid time, when the taking of 
the cattle aforefaid is fuppofed to be, did 
contain in itfelf two acres of pafture with 
the appurtenances in Bu/hey aforefaid; which 
faid two acres of pafture with the ap- 
purtenances are, and at the faid time when, 
(^c. were the foil and freehold of them 
the faid William 2ind Algernon tzi\ ofEfexi 
and becaufe the cattle aforefaid at the 
faid time when, 6f^. were in the faidtwd 

acres 
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acres of pafturc eating up the grals in 
the lame then growing, and doing damage 
there, the fame William in his own proper 
right weir avows, and as bailiff to the 
faid Algernon earl of Effex^ well acknow- 
ledges the taking of the cattle aforcfaid in the 
iaid place in which, £sff. andjuitly, i£c^ fo 
doing damage there, Csf^. 

And the faid Sylas fays, that the faid Bar, tiutAe 
WiUiam^ for the reafon before alledged, ^^^^ ^'« ?«<» » 
the taking of the cattle aforefaid in the of^ie manor «f 
faid place in which,. £ff^. ought not in his -B/j/Z^, (Sc. 
own proper right to avow, and as bailiff 
of the faid earl to acknowledge juft, be- 
caufe he fays, that the faid two acres of 
pafture in which, £s?<r. are, and at the faid 
time when, Idc. and alfo from, time im- 
iTiemorial were, parcel of the manor of 
^ujhey and. cuftomary land of the fanrt^ 
Wanor, and demifed and demifable by 
Copy of court-roll of that manor by the 
lord or lords of the fame manor, or by 
^heir fteward of the court of that manor 
for the time being, to any perfon or per- 
sons willing to take them in fee-fimple, or 
^therwife, at the will of the lord or lords, 
According to the cuftom of the manor 
^forefaid: and the fame Sylas farther fays, That the de- 
tHat the faid earl and ^Uliam before the faid [:"d o'AS'c*"* 

^l^Tie when, i^C. to wit, on the 21ft day manor, granted 

of jprU in the firft year of the reign of the '^tt!!^tf 
^^.id lord the now king abovefaid, were law- »»«» ^^» 
f^Uy lords of the manor aforefaid j and the 
f^id earl and fFilliamy being then lords of 
^he manor aforefaid, the fame carl and 
William afterwards and before the faid 
1 time 
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time when, ^c. to wit, on the fame lifr 
day of ^pril in the firft year abovcfaid, 
at a court of them the faid earl and Wil- 
liamy of their manor aforefaid, then held 
^ for that manor within the manor at Bufitj 

aforefaid in the county of Hertford^ by one 
Thomas Smithy gent, then their ftcward of 
the court of their manor aforefaid, by 
copy of court-roll of that manor graiued 
the faid two acres of pafture with the ap^ 
purtenances in which, £sff. among other 
things to the faid *?v^j,.to have and to 
hold to the fame SylaSy his heirs and af- 
ligns for ever, at the will of. the lords, 
according to the cuftom of the manor afore- 
faid ; and the fame SylaSy according to the 
cuftom of the manor aforefaid, then and 
there was admitted tenant thereof: by vir* 
tue of which faid grant and admTffion, th^ 
fame Sylas before the faid time when, 6fr; 
into the faid two acres of pafture with the 
appurtenances in which, fsfr. among other 
things, encred, and was, and yet is thereof 
feifed in his demefne as of fee, at the 
will of the lords, according to the cuftom 
of the manor aforefaid ; and he the faid 
Andhe being Sylds being fo thereof feifed, the fame 
feiied^putinhis^^^^^ bcforc thc faid time when, fc?r. put 
his cattle aforefaid into the faid two acrel 
of pafture in which, &ff. to feed on thff 
grafs there then growing, and thofe cat- 
tle were in the faid two acres of pafture 
and the defend- in which, &?f. feeding on the grafs thertf 
^n^t^iftrained ^j^^^^ growing, Until the faid William Parkint 
on the faid i8th day of May in the firfli 
year abovefaid, at Bujhey aforefaid, in th^ 
faid two acres of pafture, called Maryhifi 
Grounds y in which, i^c. took the fame 

catd(5 
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itdc of the. faid SylaSy and unjuftly de- 
lincd them, ; againft furety and pledges 
Dtil, feff. as the farnGSylas above againft 
m complains; and this he is ready to 
crify : wherefore for that the faid (Villiam 
\arkins the taking of the cattle aforefaid 
ath above confefled, the fame Sylas prays 
idgmcnr, and his damages by reafon of 
ic taking and unjuft detention of thofc 
ittle, to be adjudged to him, l^c. 

And the faid W. fays, that well and true ReprthatA* 
is, that the faid two acres of paftijre [^"/^^^^^^/i, 
ith the appurtenances in which, i^c. are 
id at the faid time when, ^c. and alfb 
om time immemorial were^ parcel of the 
id manor of Bujhey^ and cuftomary lands 
* the fame manor, and demifcd and dc- 
ifable by copy of court-roll of that manor, 
1 the lord or lords of the fame manor, or 
r their fteward of the court of that manor 
r the time being, to any perfon or perfons 
illing to take them in fee-fimple, or other-^ 
iff, at the will of the lord or lords, accord* 
g to the cuftom of the manor aforefaid; 
id that the faid earl and W. before the faid . 
fnc when, ^c. to wit, the faid 21ft day 
''April in the firft year of the reigft of the 
id lord the now king abovefaid, were 
wfully lords of the manor aforefaid ; and 
at the faid earl and iV. then being lords of 
c manor aforefaid, the fame earl and W. 
terwards and before the faid time when, 
V, to wit, on the faid 21ft day o( Jpril in 
c firft year abovefaid, at Bujhey aforefaid, 
the county of Hertford aforefaid, by the 
id T. Smith, then their 'fteward of the 

court 
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©rant by copy, court of their rpanof aforefaid, fay copy of 
court-roll of that manor granted the faid m 
acres of pafture with the appurtenances in 
which, 6?r. among other things, to the fame 
Sylai i to have and to hold to the fame SjIa$, 
his heirs and afligns for ever, at the wiH of 
the lords, according to the cuflom ofthi? 
manor aforefaid; and that the faid Syks, 
according to the cuftom of the nnaw 
aforefaid, was then and there adnQfM 
tenant thereof; and that by virtue of the 
grant and admifTion aforefaid, he the faid 
Sylas before the faid time when, &f^. inro 
the faid two acres of pafture with the ap- 
purtenances among other things entered 
and was thereof feifed in his demefne as 
of fee at the will of the lords, according 
to the cuftom of the nrianor aforefaid, 
as the faid Sylas above by pleading hath 
alledged: but the faid ff^. Parkins farther 
fays, that the faid two acres of pafture 
with the appurtenances in' which, Qc. to- 
gether with the other lands and tenc- 
rnents in the fame copy mentioned, awi 
by the fame copy to the faid Sylas and his 
|icirs granted, and to which the faid Syhi 
was as aforefaid admitted, at the faid titnf 
of the admiflion of the faid Sylas to the 
The yearly fame, wcrc and yet are of the clear yearly 
'^^'- value of 28/. and that the faid earl and 

fV. by the faid T. Smith in the faid full 
court of the manor aforefaid, held witb»f 
that manor ori the faid 21 ft day of ^ 
in the firft year of the reiga of the 6^ 
lord the now king abovefaid, he the W 
T. Smithy being then fteward as aforefaid 

of the faid earl and IV, then lords 0/ 1*? 

manor 
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manor eforcfaid, of the faid court of their 
manor aforefaid, afrcr the faid admifTion of 
the laid 5. Titus to the faid two acres in 
whioh, (^c» and the faid other lands and 
tenements by the copy aforefaid made to 
the faid Sylas granted, tben and there did 
affcis and appoint the fum of35/. for the The fine, 
fine for the faid grant to the faid Sylas of 
the faid two acres of pafture with the ap- 
purtenances in which, (^c. and the other 
lands and tenements aforefaid, by the copy 
aforefaid in form ^orcfaid granted, to be 
paid by him the faid Sylas to the faid earl 
and IV. being as aforefaid lords of the 
nianor aforefaid, on the firft day of May 
then next enfuing^ at the porch of the pa- 
rifli church of Bujhey aforefaid in the laid 
coxjuty. of Hertford; and that the faid Sylas 
then and there, to wit, at the manor afore- 
faid, of all and Angular the premiflcs had 
notice : and the faid fV. farther fays, that 
the fine aforefaid for the lands and tene- 
n\ems by the copy aforefaid in manner and 
form aforefaid granted to the faid Sylas 
was a reafonablc fine; and that the faid 
5. TituSy although he had notice from the 
laid lords of the manor aforcfsd, at the 
couit aforefaid held as aforefaid at the ma- 
nor aforefaid, on the faid 21ft day of Jpril 
aforefaid, of the premilfes aforefaid, did 
noc pay to the faid earl and fF. lords of 
^'^5 manor aforefaid, or either of them, the 
"'d fum of 35/. for the fine aforefaid in 
'^''tvi. aforefaid affcffed, on the faid firft 
^^y of Aiay then next enfuing the admif- 
^ri of him the faid Sylas at the faid porch 
^' t: he parilh church of Bujhey aforefaid, but. 

the 
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Forfeitare^fcr j^g f^j^^ ^^L to thc faid carl and Jf^i 
Denial to pay thcH and zhcTC abfolutcly denied and rc- 
Sleir^^for- ft^f^d* a^d yet doth rcfufe, to pay j whereby 
Ueiturc. the fame S. T. hath forfeited to the faid 

c^?^Ent!^6i7. earl and Pf^. being as aforefaid thfc lords of 
There ought thc manof aforefai^^ whereof, fcfr. ail his 
Cro^ii^t'^jt cuftornary right, . eftate, title and intcreft 
4th edit. n. aforcfaid, of and in the faid two acres of 
•J^ 17- paftyre with thc appurtenances in whichi 
6f^. and the faid other lands and tenements 
in' the grant aforefaid fpecified j after which, 
faid forfeiture in form aforefaid made, and 
before the faid time when, &fr. the faid 
carl and IV. being as aforefaid lords of thc 
manor aforefaid, into the faid two acres of 
pafture with the appurtenances in whidi, 
^c. entered, and were, and yet are thereof 
feifcd in their demefne as of fee; and be- 
caufe the cattle aforefaid after the entry 
aforefaid, to wit, at the faid time whcn^ 
if}c, were in the faid two acres of pafture. 
with the appurtenances in which, 6ff. eat- 
ing up thc grafs in the fame then growing/ 
and doing damage there, the fame JV* as 
before in his own proper right well avows, 
and as bailiff to the faid earl well acknow? 
ledges thc taking of the cattle aforefaid in 
the faid place "in which, &c. andjuftlyi 
fc?^. fo doing damage there: and this he is 
ready to verify: wherefore as before he 
prays judgment, and a return of the cat- 
tle aforefaid, together with his damages, 
cofts and expences by him about his fuic 
in this behalf fuftained, according to thc 
ti H. 8. c. ^9. form of the ftatute in fuch cafe thereof 
lately made and provided, to be adjudged 
to hirti, fcf(:. 

And 
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And the faid Sylas by protefting that the Protefting the 
um aforefaid of 35/. for the fine aforcfaid abTe^picads a"' 
br the faid lands and tenements by the *^"^<;"* ^^ p^ » 
cppy aforefaid to the faid Sylas in nnanner ©niy.*^ ^ 
and form aforefaid granted was not a rea- 
fonable .fine, as the faid ff^. above by plead- 
ing hath alledged, for plea the f2Lme Sy/as 
fays, that within the manor aforefaid there 
is, and from time immemorial hath been, 
fiich cuftom ufcd and approved within that 
manor for all the time aforefaid, to wit, 
that every perfon or perfons who fhall be 
admitted tenant or tenants to any cuftomary 
lands or tenements of that manor by copy 
of court- roll of that manor, hath and have 
been and ought to pay to the lord or lords 
of the fame manor for the tin;ie being, for 
a fine for his or their admiffion to fuch 
cuftomary lands or tenements, fo much 
Oioney as thofe lands or tenements were 
^orth by the year at the time of fuch ad- 
O^iflion, and no more : and the faid Sylas ThcUnAsvrotrm 
'n fad fays, that the faid two acres of paf- ^"^.*^J;i,rhe 
^^Ure with the appurtenances in which, Cffr. offered to pay. 
f^gcther with the other lands and teneinents 
^n the fame copy mentioned, and by the 
'^rne copy to the faid Sylas and his heirs 
granted, and to which the faid Sylas was as 
aforefaid admitted, at the time of the ad- 
^iflion of the faid Sylas to the fame were 
^ot-th, and yet are worth, by the year 28 /. 
^nd no more: and the fame Sylas fsLVihcv ^ 
^ys, that at the time of his admiffion to the 
tenements aforefaid with the appurtenances, 
^o witj at the faid court of the manor, held 
V-'ithin that manor on the faid 21ft day of 
-^^// in the firft year abovelaid, he was 

ready 
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ready and ofFercd to pay to the faid W. 
then one of the lords of that manor, bring 
then and there prefcnt in his proper perfon, 
fo rtiuch money as the faid cuftomary tene- 
ments with the appurtenances were worth 
by the. year at th^ time of the admiffion of 
him the faid Sylas to the fame, to wit, liL 
of lawful money of England^ which faid 
28 /. the faid IV. then and there abfolutcly 
rcfufed to receive or accept of the fame 
Sylas : and this he is ready to verify: where- 
fore as before he prays judgment, and his 
damages by reafon of the taking and vinjiift 
detention of the cattle aforefaid, to be ad- 
judged to him, ^c. 

Thamti. And the Taid TV. fays, that the plea of 

the faid Sylas above in rejoining pleaded, 
and the matter in the fame contained, arc 
not fufficient in law to preclude him the 
faid IV. from having his avowry and cog- 
nizance aforefaid, and that he to that pica 
in manner and form aforefaid pleaded hadi 
no neceffity, nor is by the law of the land 
obliged, toanfwer: and this he is ready to 
verify: wherefore for want of a fufficient 
plea in this behalf, the fame tV. as before 
prays judgment, and a return of the catdc 
aforefaid, together with his damages, coto 
and expences by him about his fuit in this 
behalf fuftained, according to the form of 
the ftatute in fuch cafe thereof lately made 
and provided, to^ be adjudged to him, 6^^» 

Thccaufe. And for caufe of demurrer in law to that 
plea, the fame IV. according to the form of 

*7B^c.j. j{^^ ftatute in fuch cafe thereof lately made 
and provided^ fcts down, and to the court 

hcrtf 
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lerc exprefles this caufe following, to wit, 
hat the value of the land remains *in cfti- 
nation, and the cuftom aforefaid by the 
aid Sylas above in pleading pretended and 
illedged is incertain, infufficient and void in 
aw. 

And the faid Sylas for that he hath above joinder bdc* 
lUcdgcd Tufficient matter in law in his plea "*'*""• 
iforcfaid above in rejoining pleaded to pre- 
Judc the faid fV. from having his avowry 
md cognizance aforefaid, which he is ready 
verify, which faid matter the faid fV. 
loth not deny, nor thereto in any wife 
nfwcr, but altogether refufes to admit that 
verment, as before prays judgment, and 
lis damages by reafon of the taking and 
i^juft detention of the cattle aforefaid, to 
•e adjudged to him, £s?r. And bccaufc 
be juftices here will advife themfelves of 
nd upon the premiffes before they give 
adgment thereon, day therefore is given to 
he parties aforefaid here until on the oftavc 
'fSc. Hilary to hear their judgment thereon, 
>ecaufe the fame juftices here thereof not 
et, &fr. On which day here comes as 
«^ell the faid Sylas as the faid fV. by their 
ttornies aforefaid ; and hereupon the pre- judgment for 
nifles being feen, and by the juftices here thcphuntiff. 
J^ore fully underftood, it feems to the faid 
"ftices here, that the faid plea of the faid 
ylas above in rejoining pleaded, and the 
flatter in the fame contained, is fufficient 
^ law to preclude him the faid fF. from 
saving his avowry and cognizance aforefaid, 
•^ the laid Sylas hath above alledgedj 
T wherefore 
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wherefore the faid Sylas ought to recover 
' his damages againft the Taid IV. by rcafon 
of the taking and unjuft detention of the 
- cattle a fore faid : but bccaufc it is unknown 
Inquiry '^\\^x, damages the faid Sylas hath fuftaincd 

*wardo<L by reafon of the taking and unjuft deten- 

tion of the cattle aforefaid, the fhcrifF is 
commanded, that by the oath of good and 
lawful men of the county aforefaid he di- 
ligently inquire what damages the faid ^ki 
hath fuftained, as well by reafon of the 
taking and unjuft detention of thofe cattfe 
as for his cofts and charges by him abiMC 
his fuit in this behalf fuftairied; and thf 
inquifition which he (hall thereof make, he 
certify here from the day of Eafier in r^ 
days, under the ftal, i^c. and the fcals, 6?f. 
On which day here comes the faid Sylash) 
his attorney aforefaid ; and the Iheriff, to 
wit, Jcfepb Edmundsy Efq; hath now returned 
here a certain inquifition taken before him 
at Stevenage in the county aforefaid on the 
15th day of April laft paft, by the oath 
of twelve, (sc. whereby it is found that the 
faid Sylas hath fuftaintrd damage by rcafofl 
of the taking and unjuft detention of the 
cattle aforefaid, befides his cofts and charges 
by him about his fuit in this behalf expend- 
ed, .to 4^. and for thofc cofts and charges 
SifnedsMay, to 6 d. Thcrcforc it is confidcred, that 
ajac.2. ^^p j'aid Sylas do recover againft the faid 

IViilicm his damages aforefaid to loi, by 
the inquifition aforefaid in form afWefaid 
lound, and alfo -9/. ^s,/ld. to the fafpc 
Sylas^ at his requeft, for his coftsi and 
charges aforefaid, by the court here of ip: 

crcfife 



\ 
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cfcale adjudged; which faid damages iri 
the Vf h©lc amount to 9 /. 6 s. And the faid 
ff^i^iiam in mercy, iSc. 

^Jbis Judgmint v)as affirmed on a Writ of 
Er^^ork ' 



/\ ND the faid C. by R. B. his attorney. An mMni 
X]^ comes and defends the force and in- unti^i^t'^^ 
jury when, i^c. and well avows the taking fcndant*s firwi* 
of the faid cattle in the faid place where, ^^'*' 
13 c. to be juft, becaufe he faith, that the 
i faid place doth, and at the faid tinle when, 
I ^c. did conuin in itfclf ten acres of land 
I Vith the appurtenances ; which ten acres of 
1- land with the appurtenances are, and at the 
time of taking the cattle aforefaid were the 
foil and freehold of the faid C. and becaufe 
^ the cattle aforefaid, at the faid time when, 
^c. were in the faid place where, f^c. feed- 
ing upon the grafs there growing, and doing < 
damage there, the faid C well avows the 
taking of the cattle aforefaid, in the faid 
place where, i^c. and juftly, i^c. for thft 
^arnase there fo done as aforefaid. 



t 



rc( 



IQ 



And the faid {plaintiff) faith. That the 
fj^id C. ought not to avow the taking of the 
battle aforefaid in the faid place where, 
6?f. to be juft, becaufe he faith, That the 
r f*id ten acres with the appurtenances are, 
and at the faid time when, 6f^. were the 
foil and freehold of the faid {plaintiff) and 
^9t the foil and freehold of the faid C. a$ 
^C faid C. hath above alledged i and this he 
T 2 prays 
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p1.Gcn.574> prays maybe inquired of by the countryj 
^^^' and the faid C. docs likewife the fame. 

Pippin and another at the Suit of Maynarl 

Trin. 12 W. 3. in C. B. 

Declaration in Replevin for the taking rf At 
PlaintiJ's Cattle. 

'^h'd'**ro«r^ A ^^ ^^^ ^^^^ £//wtfr^ and Sarah by 
fn"ftMngcr7 JLjl ^* L. thciF attomcy come and dc- 
malcc^^w n?*"** fcnd thc fofcc and injury when, fcfr. and 
SnccaTb^Hffs fay, that at the time when the taking of 
dii^^fcffiifr ^^^ ^^^^^^ aforefaid is fuppofcd to be, the 
in their free- property of thofc cattle was in one Stefhen 
^^^' HeweSy who is now furviving and in full 

life, to wit, at H. aforefaid in the county 
aforefaid -, without that, that the property 
of the cattle aforefaid at the time of the 
taking of them was in the faid Jonathan 
Maynardj as he by his writ and declaration 
aforefaid above fuppofes : and this they are 
ready to verify : wherefore they pray judg- 
ment of the writ and declaration aforefaid, 
and a return of the cattle aforefaid, to be- 
adjudged to them, ^c. and to have a re- 
turn of the cattle aforefaid, the fajnc U- 
ward and Sarah, as bailiflfs of A. B. and 
C. B. well acknowledge the taking of thc 
cattle aforefaid in the faid place where, fc?f. 
called Hebrom, and juflly, t?r. becaufe they 
fay, that the fame place called Hebrom con- 
tains, and at the fame time when thc tak- 
ing of the cattle aforefaid is fuppofcd to be, 
did contain in itfclf 40 acres of pafturc with 

thc 
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Ac appurtenances in Kingfthorpe in the^ 
county aforcfaid i which faid 40 acres of 
pafture with the appurtenances are and at 
the faid time when, fcfr. were the foil and 
freehold of the faid A. B. and C B. And 
bccavfe the cattle aforefaid at the faid tinne 
when, £s?r. were in the faid place called' 
Hebr^om aforefaid, eating up the graft there 
then growing, and doing damage there, the 
i^^^. Edward and Sarah y as bailiffs of the 
faid A. B. and C. B. well acknowledge the 
taking of the cattle aforefaid in the faid 
place where, 6?r. and juftly, fsfr. fo doing ^ 
damage there : wherefore they pray judg- 
ment, and a return, of the cattle aforefaid, 
to be adjudged to. them, Cff^-. 

And the faid Jo. Maynard fays, that his Rcpr and iffae 
writ and declaration aforcfaid ought not to ^'^ '^^ p'"?'''^- 
be qualhed, becaufe, he fays, that the pro- 
perty of the cattle aforefaid at the faid time 
of the taking of them was in the faid Jona^ 
than Maynard in manner and form as he by 
his writ and declaration aforefaid hath above 
thereof alledged, to wit, at Hebrom afore- 
faid in the county aforefaid : and this he 
prays may be inquired of by the country : 
•'^d the faid Edward znd Sarah do fo like wile: 
therefore the fherifF is commanded that he 
<^aufc to come, i^c. 



j\ N D the faid R, by R. B. his attorney, where the dc- 
irV comes and defends the force and in- ^^"^^^tpi^f^ 

11% ^^ t r 1 I 1 •» /• property as to 

jury when, c^c. and as to the taking of ten pare, and mn 
f*cks of flour, part of the goods and chat- J^du^"^' 
^Is aforcfaid, he the faid R. faith, that the 
T 3 property 



«7» APPENDIX. 

property of thofe goods and chattels at the 
Aid time when, Qf. were in the faid R 
and not in the faid T. as it is above fuppofec 
by the writ aforcfaid; and this he is read 
to verify ; whereupon, as to the taking aiv 
detaining of thofe goods and chattelsi th 
faid R. prays judgment of the writ aforefaii 
and that it may be quafhed, (jfc. And i 
to the taking of the refidue of the goods ar 
chattels aforefaid, he the faid R. pleads, thi 
he did not take thofe goods and chattels, tl 
faid re(idue, as the faid T. doth above con: 
plain againft him -, and thereof he puts hi0 
felf upon the country j and the faid Tt do 
Jikewife the fame. 

And the faid T. as to the faid plea of tl 
faid R. above pleaded to quafh the yf\ 
aforefaid, faith> that his faid wrjt ougl 
not to be qualhed by reafon of any thir 
above alledged, becaufe he faith, that tl 
property of the goods and chattels aforcfai 
above specified in the faid plea, at the tin) 
of taking thofe goods and chattels, was in th 
faid y. 4S he doth above fuppofe by his wri 
aforefaid ; and this he prays may be inquirei 
of by the country ; and the (aid R. doc 
Jikewife the fame : therefore as well to tr; 
. that iffuc, as the faid other ifliie abovi 
fi, Ocn, 60?. joined, the fherifF is commanded, that h( 
caufc to come here twelve, i^c 

Note ; Upon pleading non cepic en a Chif^ 
of Property i the Defendant Jhall bavfHi 
GQQd^ ^m. .3alk. ^gi^ 
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N D the fiid fP". by H, S. his attorney Cogn.rmcf as 
L comes and defends the force and in- ^^i;;fj^ * ''"' 

>vbcn, ^c. and as bailifF of M. G. well 
nowlcdges the taking of the cattle afore- 

in the faid place where, Ofc. and juftly, 
. bccaufe he fays, that the fame place, in 
ich the taking of thofe cattle is fuppofed 
be, contains, and at the faid time when 
: taking of thofe cattle is fuppofed to be, 
i contain in itfelf 40 acres of land with the 
purtcnances in L* aforefaid, and that long 
fore the faid time when, fcfr. the faid F. 
IS feifed of the faid 40 acres of land with 
' appurtenances^ whereof the place where, 
r. is parcel, in his demefne as of fee, and ^ 
? faid 40 acres of land held of the faid M» 
of his manor of B. ia the county of S. 
H-efaid, by fealty, fuit of court, and the 
Hof tOLS. 6d. every year, at the fcaft of 
. Michael yearly to be paid 5 of which fer- 
-es the. faid M. was feifcd by the hands by 
? faid F. as by the hands of his very te- 
fit, to wit, of the fealty and fuit of court, 
i of the rent aforefaid in his demefne as 
fee ; and becaufe 5 /. i2S. 6d. of the 
t aforefaid, for nine years ended at the 
ft of St. Michael in the 26th year of the 
5n of the faid lord the now king, to the 
le M. at the faid time when, fcfc, were 
^rrear 'and not. paid, the fame IV. as bai- 

of the faid M. well acknowledges the 
-ing of the cattle aforefaid in the faid 
•cc where, i^c. and juftly, &ff. for the fame 
e pounds twelve fhillings and fix pence 

in form aforefaid being in arrear, as in 

reel of the faid land of the faid M. in 

^m aforefaid held, and within the fee, 

T4 ^^. 
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tSc, And this he is ready to verify : where- 
fore he prays judgment^ and a return of 
the cattle aforefaid^ to be adjudged to 
him, fc?r. 

Bar,Aathcwa8 And the faid F. fays, that the faid ilf^ 
flotfcifed, ^f. ^^5 pQj itxk^ of the fervices aforefaid by 
the hands of him the faid F. as by the 
hands of his very tenant, as the faid W^ 
hath above alledged: and this he is read/^ 
to verify : wherefore for that the fai^ W^^ 
the taking of the cattle aforefaid in the 
faid place where, 6f^. hath above acknow-- 
ledged, the fame F. prays judgment, and 
his damages by reafon of the taking and 
unjuft detention of the cattle aforefaid, to be 
adjudged to him, i^c. 

Iflue thereon. And the faid ff^iltiam (as before) fay^j 
that the faid M. was feifed of the fervicci . 
aforefaid by the hands of the faid i^. as bjr | 
the hands of very tenant, as he bath above 
alledged: and of this he puts himfelfupon 
the country : and the faid F. likewife, 6?^... 
Therefore the fherifF is commanded, that 
he caufe to come here from the day of the 
Holy 'Trinity in three weeks 1 2, ^c. by whom, 
l^c. and who neither, tf^. to recognize, &'^« 
bccaufe as well, Cs?^. 



JJddiard and Crejwicke, 

Avowry for da-- A N D the faid Francis f by Jndr^w Innyi 

S»%cLld! *" JLjL his attorney comes and defends the 

force and injury when, ^c, and well avows 

J ' the 
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the taking of the cattle aforcfaid in the faid 

plac^ in which, £5?f. and juftly, (^c. becaufc 

he fays, that the fame place in which, 6?^, 

is known, and at the faid tinne when, C^r. 

and long before was known, as well by the 

nann^ of HannanCs Comman, as by the name 

of FJhnnam*! Heath, and contains, and at the 

f4id time when, (^c. contained in itfelf 50 

acres of pafture with the appurtenances in 

the laidparifh of Bilfon \n the faid county of 

Glou€refter, which faid 50 acres of pafture 

^ith the appurtenances are, and at the faid 

time when, ^c. wei:e the foil and freehold 

<>f Him the (aid Francis; and becaufe the 

cattle aforefaid at the faid time when, tffr. 

^cre in the faid place in which, 6fr. eating 

^P the grafs there then growings and do- 

*^8 damage there, the fame Francis in his 

own proper right well avows the taking of 

^c cattle 'aforcfaid, in the faid place in 

^hich, fcfr. and juftly, fcfr. fo doing da- 

"^agc there: and this he is ready to verify : 

therefore he prays judgment, and a return 

^^ the cattle aforefaid, together with his 

^^niages, cofts and charges, in this behalf 

^ftained, according to the form of the 

ftatute in fuch cafe lately made and pror ai H. 8. c. 19. 

^*<ded, to be adjudged to him, C^c. 

And the faid John Liddiard hys, that the Bar,Thatr.Af. 
|aid Francis, for the reafon before allcdgcd, t:,^^ 
^^ taking of the cattle aforcfaid in the iaid to^.L.andthe 
g^acc in which, t5fr. ought not to avow juft, P^^i-f^^^ 
^Caufe by prorcfting that the fame place in 
^'^ich, i^c. at the faid time when, trr. was 
P^t the freehold of him the laid trancis^ as 
^^ above fuppofcd, for pica the fame John 

. fays. 
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fays, that long before the faid time of the 
taking of the cattle aforefaid in the faid place 
in which, 6f r. to wit, on the i r.ft day of 
Auguft in the loth year of the reign of the 
lord James^ late king of England, (^c. fh$o^ 
dore Niwton^ knt. was feifed in his demcfnc 
as of fee of and in one mcfluage and 47 
acres and a half of land arable, meadow and 
pafture, with the appurtenances in Hannarm 
and Bit fen in the parifh of Bit ton aforefaid in 
the county aforefaid ; and being fo thereof 
feifed, afterwards, to ivit, on the faid 21ft: 
day of Auguji in the loth year of the reign 
of the lord James, late king of England 
abovefaid, at Bitton aforefaid in the county 
aforefaid, dennifcd the nneffuage aforefaid 
and the faid 47 acres and a half of land ara* 
ble, meadow and pafture, with the appur- 
tenances, to fFiUiam Liddiard and Katberine 
his wife, and him the faid John Liddiard; 
to hold to the faid IVilliam Liddiard and 
Katberine his wife for and during the term 
of their natural lives, and the natural life of 
the longer liver of them, and after their 
deceafe the remainder thereof to the faid 
John Liddiard for and during the term of the 
natural life of him the faid John: by virtue 
of which faid demife the fame IVilliam and 
Katberine afterwards of the faid mcfluage 
and the faid 47 acres and a half of land ara-~ 
ble, meadow and pafture with the appurte- 
nances, were feifed in their demefne as of 
freehold for the term of their lives and^the 
life of the longer liver of them, the remain- 
der thereof after their deceafe to the fail 
John for the term of his life fo as aforefaid 
belonging ; and the faid William and Katht- 

r'm 
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fl;^^ being fo thereof fcifed afterwards, to 
wi t:, on the firft day of September in the ^ad 
yesrr of the reign of the lord Charles the Se- 
cond, now king of England^ l£c. at Bttton 
afore faid in the county aforefaid died thereof 
fpiftrd ; after the death of which faid William 
aad Katherine he the faid.y(?)&», as in his re- 
ma. indcr aforefaid, afterwards to wit, on the 
fjiicl firft day of September in the 3ad year of 
the reign, of the lord Charles the Second, now 
king of England^ iSc. at Bitton aforefaid in 
the? county aforefaid into the meffuage afore^ 
faid and the faid 47 acres and a half of land 
arable, meadow and pafture, with the ap- 
pvi rtcnanccs, by virtue of the demife afore- th« cotryof a^ 
faid entered, and was and is yet thereof ^ ^ * 
feifed in his demefne as of freehold for the 
term of his life : and the fame John farther 
^ys^ tbiat at the time of the demife aforefaid 
i^ade, he the faid Theodore Newtoriy and all Pi«fcripd<m^fe 
thojc ,whofe eftate the fame Theodore then «<wuikmv 
^ad of and in the faid meffuage and 47 acres 
^nd a half of land arable, meadow and paf- 
turc, with the appurtenances, have had, and 
for time out of mind have been accuftomed 
to tiave, for themfelves, their farmers and 
tenants, of the faid meffuage and the faid 
- 47 acres and a half of land arable, meadow 
^'^^^ pafture, with the appurtenances, com- 
*^o Mn of pafture in the faid place in which, 
^^^ for all their commonable cattle in and 
^Pon their tenements aforefaid with the ap-r 
P^^tenances levant and couchant every year 
^t ^1 times of the year, as to their tene- 
'^^iits aforefaid belonging and appertaining: 
y^ reafon whereof the . faid John before the 
*^ici timi? when, (^c. to wit, on the 9th day 

of 
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oi September in the 33d year of the rcign of 
the faid lord the now king, the catde afore-*" 
faid in the declaration aforefaid above fpc-^ 
cified, being then the proper cattle of hiin 
the faid John^ upon the faid 47 acres an(& 
a half of land arable, meadow and pafture^ 
with the appurtenances, then levant andL 
couchant, into the faid common called fliw— 
nam^s Common^ being the place in which^- 
6ff, put, as he well might, to ufe his com — 
fVion aforefaid; and the faid Francis tb^ 
feid cattle, to wit, the faid 30 Iheep fo irm 
the faid place in which, i^c. put, feeding 
on the grafs there growing, and ufing th^ 
* common of pafture of him the faid Job^m 

there, afterwards at the faid time when^ 
6f^. to wit, on the loth day of September' 
in the 33d year abovefaid, at ^Bitten afore- 
faid in the faid place in which, &c. conci- 
monly called Hartnam*s Common, took and 
them unjuftly detained, againft furety and 
pledges, in manner and form as the fa/i 
John above againft him complains : and 
this the fame John is ready to verify : where- 
fore he prays judgment, and his damages 
by reafon of the taking and unjuft detendoa 
of the cattle aforefaid, to be adjudged «► 
him, fcfr. 

Kepi. That it And the faid Francis Crefwicke as before 

is his freckold. f^yg^ ^-^^j. ^J^^ ^^^^ ^^ ^^^^^ ^f paftufC^ 

called Hannam's Common, otherwife Ban'-- 
nam's Heath, are, and at the faid tim^ 
when, &c. were the foil and freehold oc 
him the faid Francis ^ and bccaufe th^ 
cattle aforefaid at the faid t^pic when, 
Cfff. were in the faid place in which, (^<^* 

eating 
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bating up^ the grafs then there growing, 
^nd doing damage there, the faid Francis 
^he fame cattle took, as he hath above 
sJJcdged ; without that, that the faid ^TbeO" Traverfc of the 
i/ore, and all thofe whofe eftate the fame p"^"'^"^"- 
T'jheodore then had of and in the faid .mef- 
•^3ge and 47 acres and a half of land 
ai-abie, meadow and pafture, with the ap- 
purtenances, have had, and from time 
out of mind have been accuftomcd to 
have, for themlelves, their farmers and 
tenants, of the faid mefluage and the faid, 
4-7 acres and a half of land, arable, meadow 
andL pafture, with the appurtenances, com- 
niori of pafture in the faid place in which> 
^c^ for all their commonable cattle in and 
^Pon their tenements aforefaid with the 
^PPxjrtenances, levant and couchant every 
year at .all times of the year, as to their 
tenements aforefaid belonging and apper- 
taining, as the faid ^ohn in bar to the. 
avo^fy aforefaid hath above alledged; and 
fhis he is ready to verify : wherefore he prays 
Judgment, and a return of the Cattle afore- ^ 

^^icj 5 together with his damages, ^c. to be 
^djvidged to him, i^c. 

^And the faid John Liddiard as before imie on the 

^^Vs, that the faid "Theodore Newton^ and ''"^^v"^'^- 

^'l thofe whofe eftate the fame Theodore then 

^^ci in the faid mcfluage and 47 acres and 

^ half of land, arable, meadow and paf- 

^^T-e, with the appurtenances, have had, 

inci from time out of mind have been 

^^cruftomed to have, for thcmfelves, their 

faxTncrs and tenants of the faid mcfluage 

^^d the faid 47 acres and a half of land arable^ 

meadow 
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meadow and pafture, with the- appurtc-* 
nances, common of pafture in the faid 
place in which, feff. for all their common ^ 
able cattle in and upon their tencmenc^ 
afarefaid, with the appurtenances, levant 
and couchant every year, at all times of the 
year, as to their tenements aforefaid belong- 
ing and appertaining, in manner and form 
as he the faid John Liddiard hath above al- 
ledged : and this he prays may be inquired 
of by the country : and the faid Francis docs 
fo likewife : therefore the (herifF is command- 
ed, that he caufe to come before the lord 
the king in the oftave of St. Hilary where- 
focver, i^c. il, i^c. by whom, i^c. and 
who neither, Csfr. to recognize, Gf^. becaufc 
as well, &fr. The fame day is given to the 
parties aforefaid, (fc. 



ApfeaioUrto AND the faid jl. pleads, that the faid 



A 



Hi/p^n^ * /il C*. by reafon of any thing above al 
^"<^^ to the ledged, ought not to avow the taking of 
ficknt ameiidi" the Cattle and chattels aforefaid in the faid 
^dbe damage place whcrcin, i^c. tobejuft, {or ought mt 
to jujiify) bccaufe he* faith, that after the 
faid C. had taken the cattle and chattels in 
the place aforefaid, to wit, [on fuch a daj 
and year"] at IV. aforefaid, he the faid A» 
tendered to the faid C 6 s. Ud. which were 
fufficient amends for the damages done to 
him in the faid place wherein, is^c. which 
6s. id. the faid C. then and there totally 
refufed to accept, and unjuftly detained the 
cattle and chattels aforefaid, againtt fureties 
and pledges, &c. until, (^c. as he the faid 
^. dpth above complain againft him; and 

this 
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this he IS ready to verify ; wherefore, ilirfr 
much as the faid C. doth above acknowledge 
the taking of the faid cattle and chattels in 
the faid place wherein, ^c. he the faid A. 
prays judgment and his damages, occafioned 
bf the taking and unjuftly detaining of the 
c^e and chattels aforcfaid, to be adjudged 
to him, ^c. 

And the faid C. protefting, that the Defendant pm-, 
6j. 8^. were not fufEcient amends for the ^^*2V Id*' 
damages aforefaid done to the faid C in the tender^w;[snoc 
faid place where, fcfr. for plea faith, that ^/'^^f^*"^ 

*L r • 1 >• !• i 1 t r • 1 ^ amenfls, tor 

tne laid A. did not tender to the faid C. pica deniM tfac 

the faid 6 s. %d. for the damage done in *'''**"• 

the faid place where, £ffr. as the faid ji. 

fiath above alledgcd ; and this he is ready to 

Verify; wherefore he prays judgment, and 

^ return of the cattle and chattels aforefaid, 

to be adjudged to him, i^c. 

And the faid A. as before faith, that he PiaindfF re- 
did tender to the faid C. the faid 6s. ^d.'^^rU^^L. 
for the laid damages done him in the faid ?«• »<*• ^^ 
place where, ^c. as he hath above allcdged^ PLCen. 596, 
and this he prays may be enquired of by the 597» 598. 
Country, 



AN D the faid H. by J. T*. his attorney An wrwry. 
comes and defends the force and t^lLt^t 
njury when, fcfr. and pleads, that in the vcrfeth the 
aid county of D. there is a place called tbir'thcfel'^?* 
M. jD. and another place cailed M. in E. fcvcrai place. 
md another place called M. J. in E. afore- fjj^ni^e', but 
aid; without that, that in the faid vill of ^^^ ^=y '^"^ 
C. there is, or at the faid time when, . l^c. dcfcribidf They 

wnc having differeaC 
addiuoj&s. 
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was any place called or known by the nan 
of M. only, and that he, at the faid tin 
when the faid cattle is fuppofed to have be 
taken, took the faid fix oxen and eight co* 
above fpeciBed in the faid declaration, a 
alfo an horfe of the faid (plaintiff) in t 
faid place called M. D. without that, tl 
he took the faid fix oxen and eight cows 
K. aforcfaid, in the faid place called j 
only; as the faid {plaintiff ) doth above fu 
pofe by his faid declaration, of all and i 
gular which cattle aforcfaid, one Sir P. 
Knt. then Iheriff of the faid county of 
granted a replevin to the faid (plaintij 
upon his plaint thereon ; and this he is rea 
to verify ; wherefore he prays judgment 
the declaration aforcfaid, and to have a i 
turn of all and fingular the cattle aforefai 
and the faid {defendant) as bailiff to J. 
well acknowledges the taking of the fi 
fix oxen, eight cows, and one horfe, in t 
faid place called M. D.. and juftly, tsff. t 
caufc he faith, [^fo go on with the avow) 
concluding with a prayer of a return\ ^c. 

This precedent is agreeable t,o the , cafe f 
ported in Salk. 93, 94. where the defen 
ant pleadcdy that the cattle were tak 
in another place; without that, &c. tf; 
// was held by the Court that this was t 
enough, but the defendant muji go furtbi 
and make an avowry for a retorno b 
7^&2i H. s bendo, yet fuch avowry is only a fugp^ 
^*''*^* tion to bring him within theftatute ofH.\ 

for damages ; before that ftatute no dama^ 
were given, and without fuch a fuggefii^ 
he is not within that fiatuU^ and it bm 

m 
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^b for ibis particular purpofe, is not tra* 



AN D the faicj Richard Pooh pleads, piea, 
that the faid Thomas Longuevill ought 
f^ot to avow the taking of the cattle afore- 
said in: the faid place in which, 6fr, to 
>i jufti for the reafon above alledged, 
or ought they the faid ^tbony, fVilliam 
ud Thomas Leadale, as bailiffs to the faid 
^bpm'as Longuevill^ to acknowledge the faid That plaintiff 
iking of the cattle aforefaid in the faid l^l^Z and 
lace in which, tfc . to be juft, for the W before, wat 
ime reafon, becaufe he faith, that he the crofc^^^oking 
ild Richard Poole^ at the faid time when, ^o *« pi^c in 
h^ was, and long before had been ,pof- Zitxh^x. t.l. 
ffcdofand in a clofe of pafture in 5«r;/^ ?^ p'J^^^'p*^ , 

^-.j j»'' 1 /-•! 1 defendant, and 

orefaid, near adjoining to the faid place aii thofe, &c. 
illed Parks, in which, 6?r. and further, Jj^j^^'.^^^^^^ 
\t faid Richard Poole faith, that the faid to repair the 
hmas Longuevill, and all thofe whofe ^'^^"/f,°^^J\^^^ 
late he the faid Thomas Longuevill now which divided ' 
Uh, and at the faid 'time when, (^c. had, ^tcSn 
" and in the clofe aforefaid called Parks, ciofc. 
Which, Csfr. for fo long a time as there 
no remembrance of any man to the 
ntrary, have made and repaired, and 
VC been ufcd and accuftomed, to make 
i repair, the l^edgcs and fences between 
J.faid clofe called Parks^ in which^ S^c. 
i the faid clofe of pafture of the faid 
cbfirdi and the faid Richard further 
th, that before and at the time when. That thofe 
•. the hedges and fences between- the t:^^:'Zn. 
d clofe in which, i^c. and the faid. .*p. were oMt«f 
sft of pafture of the faid Richard Poole ''^''^''' 
U were 



29^ 



By reafon 
whereof pUin- 
tiff *$ cattle 
cfcaped into the 
hcui in quo* 



And before 
the plaintiff 
had or could 
have any notice 
thereof, defend- 
ants took the 
cattle. 



Plaintiff prays 
judgment, and 
his damages. 



2 Saund. 289^ 

290. 

2 Kcb. 660. 
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2 Danv. 642. 

Pl- 57. 
»V«ntr. 56. 

3 Lev. 260/ 
Lutw. 1165. 
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were broken, laid open, and in great dc* 
cay for want of repairing them, . by which 
means the cattle of the faid Richard bting 
theretofore put into his faidclofes of'paf- 
ture, afterwards, and before the faid time 
when, 6ff. that is to fay, upon the 27^1 
day of February in the 18th year aforc- 
faid, efcaped out of the clofc of the faid 
Ricbardy and by the hedges and fences 
aforefaid being broken, entered into the faid 
clofe in which, bfc. and there remained ' 
until they the faid T. L. ji.fV.^ni^.- 
afterwards, and before that the faid Richard 
had or could have any notice of the faid 
cattle's being in the faid place in whicbi 
6?f. (to wit) at the faid time when, (Sc. 
took the faid cattle in the faid place in 
which, fcff. and unjuftly detained them ^ 
againft fureties and pledges, in the manner ' 
and form as the faid Richard doth above 
complain thereof againft them; and this he 
IS ready to verify ; wherefore and inafmuch 
as the faid T. A. VV. and J. do above 
acknowledge the taking and detaining of the 
cattle aforefaid, he the faid R. P. prays 
judgment, occafioned by the taking and un- 
juftly detaining of the cattle aforefaid, to be 
adjudged to him, tfr. 

To this |dea in bar of the avowry the 
defendant demurred, and the plaintiff joined 
in demurrer, and judgment was given in 
the common pleas For the defendant, that 
the plaintiff's plea in bar was not goodr 
upon which a writ of error was brought. 
The counfel for the plaintiff in error argued, 
that the judgment was erroneous, and that 
3 fhc 
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c cattle could not be diftrained, becaiifc ^^jJJ;'^*/^'* 
?y efcapcd from the default of fences, iRo. Abn67i. 
lich upon the face of the record, ought to ^^^^ 38.^ 
ve been repaired by the defendant Longue- a Leon. 7. 
U: Notwithftanding this, the judgment ^^g'^^Jf* 
IS affirmed. The Court relied much upon Dyer 322! 372. 
ecafe in 10 H. 7. 21. ^. where it is faid, fi'^V^^""^* 
at if the cattle efcape into any land, and 11H.7. 48- 
c lord diftrains them, fuch diftrcfs is good, Bro!^b-ftre^^ 
id that it is not material whether they were (43- 57O 
vant and couchant or not. But Saunders Jl^^^l^^^^, 
» the report of this cafe takes notice, that T.Raym. 39. 
lis cafe, in his opinion, was hard to be iVd. 70. 
maintained J for, fays he, there is a vaft ^^od. 3x6, 
iffcrence between a lord's diftraining within 3 Mod. 112. 
is feieniory and a leflbr's diftraining ^I'y;"* 

-. r J u- 1 r ^^sMod. 147, 

>r rent rcferved upon his own leale; for 148. 
ic lord hath nothing to do with the land ^^^•^^"•'^^•b. 
r the fences, and fo it is not material to 
iili whether the fences are in repair or 
Ot: but it is otherwife of a lefforj for he 
imfclf ought to repair the fences, or to 
ike care that his tenant repairs them 1 
thcrwife he would take an advantage of his 
wn wrong, which would be inconvenient. 
i*his diftindion (fays he) feems to be war- 
anted by the books of Mich. 14 &f 15 
2/fe. Dyer 317, 318/ 22 Ed. 4. 49, b. 
\H.J. I, 15 //.7. 17. But if the cac- 
k efcape into the land without any default 
rf the fences, or, that the tenant of the 
fisA is not bound to repair thofe fences, 
5or default whereof the cattle efcape and 
*re diftrained, it is not material to the lord 
^tthe leffor, whether they are levant and 
cotjchant or not. Nole j the cafe of Reynolds 
^Oaklfyy reported in 1 Brownl. 170. and 
U 2 in 
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in Hob. 265. fcems to favour this opijaiQl^^ 
of Saunders. There the defendant avowecSk 
for rent referved upon a leafe for life, anc^ 
the plaintiflf in his plea in bar to the avowrj^ 
fhews, that the place in which, i^Cs did ad — 
join to the plaintiff's clofe, and that th^ 
cacde, againft the plaintiff's will, did efcapc: 
into the other clofe, and that he did pre ^ 
fently follow the cattle, and before he coul^ 
drive them out of the clofe, the dcfendaac 
diftrained them. The Court held, that' irir." 
afmuch as the beafts were always in the 
plaintiff's pofleffion, and in his view, the 
defendant could not diftrain thofe cattle z%. 
the cattle of a ft ranger j but if he had, per- 
mitted the beafts to have remained thtre. 
by any fpace of time, tho* they had noi: 
been levant and couchant, the leffor migbc 
have diftrained them as the beafts of a 
ftranger. In the report of this cafe in iJi^L 
the opinion of the Court does not appear, 
for it is there faid, the cafe had been fome- 
what better, \{ the tenant ought to main-, 
tain the fences. 



Eldridge and Burfeld. 

Nonfuit in re- SuJTeXy to wit. CT^Homas Eldridge was fbiici-, 
ttint"' moned to anfwe.r tp i2^^^t: 

Btirfield in a plea, why he took feven co^} 
of him the faid Robert and them unjulfl^ 
detained, againft furety and pledges, £^6 
And whrreon the fame Thomas in his prct- 
pcr perfon hath offcrred himftrlf the fo.urlh 
day againft the faid Robert in the plea afor.C- 
*faid i-and the fame Robert^ although folemnly 

called 3 
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Ifcd, doth not come, but hath made de- 
It: therefore it is confidered, that the 
1 Thomas Eldridge do go thereof without 
^ 6fr. and that the faid Robert and his 
dges to profecute, to wir, John hoe and 
^bard Roe^ be in niercy, (sfc. ^ The 
mes of the pledges, (sc^ and that the 
i Thomas have a return of the cows afore- 
J, 6?^. Afterwards, to wit, on 
f next after in this fanne term 

bre the lady the queen at lVe/imi7iJier, 
ines here into court the faid Robert Bur^ 
d by A^ B. his attorney, and by the ftatute, 
\ prays the writ of the lady the quec*rt of 13E. i.e. 2. 
ond deliverance of the cattle af )rcfaid i 
\ to him it is granted, retuinablc here 
m the day of whercfoever, (sc. 

iNNEy 6?f . To the fiieriff of Mid- inq"'7 ^[ ^^- 
dlefexj greeting: Whereas Jchn S. late ^n*whe"rc''^^^" 
the parifh of St. Clement Danes "m your jv^g^^fn.wa. 
jnty, Efq; was iummoned to be in our dti-endant on 
Jft before us toanfwer to William P. Efq; d^"^"^^"- 
a plea, why on the 14th day of Otlohet 
the firft year of our reign, at the parifh 
St. Clement Danes in your county, in a 
tain place there called a chamber, in 
vereux Court, he took the goods and chac- 
4 of him the faid Williamy to wit, one 
d, one bedftead, one bolder, one pillow, 
Ir curtains valance, two blankets, one 
lit, one' chefl. of drawers, 20 books, one 
iking glafs, one large bruHi;. one large . 
ink, and four chairs, and unjuftly detained 
fcm, againft furety and pledges, until, &c. 
ad the faid Jchn S. came and in our fame 
XXn before us alledg^^d and faid, that the 
d ^////tfi» ought not to have or maintain 
U 3 his 



\ 
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his aftion aforefaid thereof againft him, br -^ 
caufe he faid^ that as to the faid one beJ- ^ 
one bcdftead, one bolder, one pillow, fou.^^ 
curtains valance/ two blankets, one quilr^:^ 
one looking glafs, and ten books, parcel o "^ 

the goods and chattels aforefaid, in the dc 

claration aforefaid mentioned, the.propcrty a -^ 
thofe goods and chattels at the faid time (^ :f 
the taking of the fame was in him th^sT 
faid John\ without that, that the propcrfy 
of thofe goods and chattels at the faid tinm^ 
of the taking of the fame /was in the faic:i[^ 
Wtlliamy as by the declaration aforefaid wa^ 
above fuppofed ; and this he was ready to • 
verify : and as to the faid one chcft oiF* 
drawers, one large brufh, one large trunk, 
tenother'books, and four ehairs, the refidutt 
of thofe goods and chattels laft mentioned, 
the property of the fame goods and chattels 
was in one Richard F. without that, that th^ 
property of the refidue of thofe goods and 
chattels was in the faid William^ as by th^ 
declaration aforefaid was above fuppofed - 
and this he was ready to verify and prove^^ 
iic. wherefore he prayed judgment if the 
faid William ought to have or maintain his 
aAion aforefaid thereof againft him, iSc* 

' , and he prayed alfo a return of all and fin- 

gular the goods and chattels aforefaid, toge- 
ther with his damages, cofts and charges 
by him about his fuit in that behalf expend^ 
ed, to be adjudged to him, C^c. And the 
faid JVilliam faid, that the plea aforefaid b^jT 1 

Dcmarrcr. the faid John above pleaded, and the matte *" 
in the fame contained, were infufEcient i^ 
law to preclude him the faid William ^Of^^ 
having his aftion aforefaid againft the fai^^ 
John^ and that he to that plea in manner^22x 



APPENDIX. 29J 

i form aforefaid pleaded had no neceflity, 
r was by the law of the land obliged in any 
inner to anfwer : and this he was ready to 
rify: wherefore, ^for want of a fufficient 
fwer in this behalf, he the fame William 
aycd judgment and his damages, by rca- 
I of the caption and unjuft detention of 
* goods and chattels aforefaid, to be ad^ 
iged to him, fcf^. And the faid John faid. Joinder, 
at the plea aforefaid by him the faid John 
manner and form aforefaid above pleaded, 
d the matter in the fame contained, were 
>od and fufficient in law to preclude the 
id William from having his adtion aforc- 
id againft him the faid John \ which faid 
ca, and the matter in the fame contained, 
i the fame John was ready to verify and 
•ovc, as the court, ^c. And bccaufe the 
id William did not anfwer to that plea, nor 
itherto in any, wife deny it, he the fame 
ohn (as before) prayed judgment, and a re- 
im of all and fingular the goods and chat- 
Is aforefaid, together with his damages, 
h. to be adjudged to him, ^c. And it judgment for ' 
as thereupon in fuch manner proceeded in ^^^ defendant. 
Jr fame court before us, that it was con- 
iered, that the plea aforefaid by him the 
id John above pleaded, and the matter in 
c fame contained, were good and fufficient 
law to preclude the faid William fromi 
^ving his aftion aforefaid againft him the . 
id John: it was alfo confidercd, that the 
id fVilUam P. (hould take nothing by* his 
i'it aforefaid, but for his falfe claim Ihould 
- in mercy, i^c. and that the faid Johh 
Jght to recover his damages againft the 
id William by reafon of the caption and 
U 4 unjuft 
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unjuft detention of the goods and chatteb 
aforefaid : therefore we command you, tfii 
by the oath of 1 2 good and lawful then of 
your bailiwick you diligently inquire what 
damages' the fame John hath foftaincd, ai 
well by reafon of the caption and unjuft dc^ 
tention of the goods and chattels aforc£ud, 
as for his cofts and charges by him about his 
fuit in this behalf expended s and the inqui- 
fuion which you (hall thereof take fend to « 
on wherefoever we (hall then be in 

England^ under your feal and the feals rf 
thofe by whofe oath you Ihall take that in-' 
quifition, together with our writ to yon 
therefor- dircded. Witnefs J. Holt, Knt 
at Weftminjler 1 2th day of February in thp 
fecond year of our reign. 



QE ORGE, ^c. To the fteriff of &/- 
fexy greeting: Whereas fViWam A wis. 
fummoned to be in the court of the ladjf 
Amiey late queen of Creat Britain^ 6fr. be- 
fore the late queen herfelf, to anfwer to 
Matthew G, in a plea, why the faid WillioM 
on the 9th day of Jprilin the 12th year of 
the reign of the faid lady the queien at CW- 
vington in the county aforefaid, in a certaia 
place there called the Croft^ took the cattle, 
to wit, eight ewes and fix lambs, of him the 
faid Matthew, and them unjuftly detained, 
againft furety and pledges, fcfr. And the 
fame William in the fame court before the 
faid lady the late queen appearing, for a 
certain caufe by him alledgcd faid, that he. 
took the cattle aforefaid at Ripe, othcrwifc 
Cocklington in the- county aforelaid; without 

that, 
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lat, that he took the cattle aforefaid at ChaU 

ington in the county afprefaid, as the faid 

i^hew by his declaration aforcfaid had * 

Bove allctJgcd : and this he was ready to 

crify: wherefore he prayed jiidgrncnc of 

ic writ aforelaid, and that the Taid writ and 

cclaration^^ i^c. and to have a return of 3 Leon. 213. 

le cattle aforefaid; the fame William, as 

ajliff of Robert R. well acknowledged the 

iking of the cattle aforefaid in the faid place 

) be juft, ffTf. becaufc he faid^ that the 

me place, called the Cony Earths^ contained 

I itfelf five acres of land with the appurte- 

inces in the faid pari(h of Ripe^ otherwife 

uklington in the county aforefaid, of which 

i3 five acres of land with the appurtenance$ 

c fame Robert R. before the faid time 

ben, (sfc. was feifed in his demelhe as of fee; 

id being fo thereof feifed, before the faid 

lie when, (^c. to wit, on the iS'^h day of 

Web in the 1 uh year of the reign of the 

d lady the late queen, at the parifli of 

tnijlon in the county aforcfaid, the faid 

oiert R. demifed to one Ala ti hew G. the 

•unger, the faid five acres of land with the 

•purtenances, by the nan e of all thofe 

pieces or parcels of pafturc, called the 
•/ry Earths, with the appurtenances, lying 
d being in Ripe, otherwife Cocklington 
)rcfaid ; to have and to hold the faid five 
res of land with the appurtenance^ whereof^ 
f. to the fame Matthew G. from the 
ift of the Annunciation of the Bleffed Vir- 

1 Mary then next enfuing unto the end 
d term of one whole year, and fo from 
ar to year as long as both parties (liould 
jafcs yielding and paying therefore the 

^ yearly 
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yearly rent cr fum of 50 j. of lawful mo 
• ney of Great Britatn^ at die two m<^ ufi 

feafts or terms in the year, to wit, on 
feaft of St. Michael the Archangel and th< 



Annunciation of the Blcflcd Virgin Marj^^^ 
by even and equal portions to be p»*^ — 

by virtue of which demife the fame Mat 

il?ew G. the younger, afterwards, and befo jcj 
the (aid time when, i^c. to wit, on th^^ 
a6th day of March in the year laft above- — ^ 
faid, into the faid five acres of land wit^^ 
the appurtenances whereof^ 6?r. enterec^ 
and was thereof poffeffcd ; and he the fai^^ 
Matihew G- the younger being fo therec^ ^^ 

poffefled, and the faid Robert of the re- 

verficn of the faid five acres of land witft-3 
the appurtenances being feifed in his dc*^- 
mefne as of fee; and bccaufe 50 j. of th^ 
rent aforefaid, for one year ended en th^ 
feaft of the Annunciation of the Blefled Vir- 
gin Mary in the 12th year of the reign oi" 
the faid late queen, to the fame Robert afe jr 
that feaft and at the faid time when, 6f^- 
were in arrear and unpaid, the fame fFilliair^-^^ 
as bailifF of the faid Rchertj well aoknov—* 
ledged the taking of the cattle aforefaidin 
the faid place in which, fcfr. as in parcel o^ 
the tenements aforefaid with the appurte- 
nances whereof, ^c. to the fame MattbetM/ 
G. in form aforcfaid demifed, and juftljT^ 
iSc. for the faid 50 j. rent to the faid Robert 
in form aforefaid being in arrear, tff. Aa" 
this he was ready to verify: whereforch^ 
prayed judgment, and a return of the caC— 
tie aforefaid, together with his damage »> 
cofts and charges in this behalf expeji(je«3> 
according to the form of the ftatute in fucrj) 
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qale made and provided, to be adjudged to 
him 3 fefr. And afterwards the faid lady Demifeof the 
the cju^en departed this life : and upon this "i"*^^"* 
the raid Matthew prayed leave of our court 
before us until on the morrow of the Holy 
^ritiity^ wherefoever, fcfr. to plead in bar 
to the cognifancc aforefaid; and he had, 
€sfc. The i'ame day was given to the faid 
tVilliamy &fc. On which day canie the faid NonCuU. 
William into our fame court before us at 
We/lfn\nfter j and the faid Matthew^ although 
folernnly called, did not come, nor farther 
proiccutc his writ aforefaid : therefore it is 
coaf5(jered, that thd faid Matthew take no- 
thirxg by his writ aforefaid, but be in mercy . 
fo*" his falfe claim thereof, and that the faid 
Wiiliam do go thereof without day, t?r. inquiry. 
Therefore we command you, that, accord- 
''^g to the form of the ftatute in fuch cafe 170.2.1.7; 
^^t^ly made and provided, by the oath of 12 
Spc>d and lawful men of your county you 
diligently inquire how much of the yearly 
^^'^t: aforefaid at the faid time of the taking 
^''^^ diftraining of the goods and chattels 
^*^ *-efaid was in arrear and unpaid, and how 
'^^-^ <:h the goods and chattels aforefaid fo as 
^fc^^rcfaid taken and diftrained were worth, 
^^^^ording to the true value of the fame; 
J^^^ the inquifition which, i£c. fend to us 
"^^^TO the day of St. Michael in three weeks 
^^^er yoiir feal and the feals of thofe by 
^*Xofe oath you fhall take that inquifition, 
V^^ether with this writ. Witncfs 2^. Par-- 
*^^,knt. 

The execution of this writ appears in a . 
^^^i'tain fchcdule to thi^ inquifition annexed. 



Tkeretttrn. 
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Sujfex^ to wit. A N inquificion indented 
j[\ jtaken at Eaftgmfieai^ 
in the county aforefaid on the 5th day of 
^^gm^y ^c. In witnefs whereof as well I 
the IhcrifF as the jurors aforefaid have to 
this inquifnion fet our feals the day, year and 
place abovcfaid. 

James Smith, bart. flicriff. 

The rent in arrear 8 /. 
The value of the goods 8/. 
For cofts, according to the form of the 
ilacuce 9 /• 

8 Deiemher 17 15. 



7 AMES, ^c. To the IherifF of G/i?»- 
^<?/?^r, greeting : Whereas Joi^^zTf^. gent, 
lately in our court before us at tVeftminfitfy 
by our writ impleaded Frattcis C. efqj 
Henry C. the eldery George T. IVilliam B. 
and Henry C. the younger, in a plea, why 
they took the cattle of him the faid Johtti 
and them unjuftly detained, againft furety 
and pledges, £s?f. And thereupon the fame 
John by ithomas E, his attorney complaihedj 
that the faid Francis^ Henry C. the elder, 
George, fVilliamy and Henry C. the younger, 
on the firft day of September in the 36th 
year of the reign of the lord Charles the 
Second, late king of England, &c. at the 
parifti of St. Philip and James in your county 
aforefaid, in a certain place there called Con- 
ham, took the cattle, to wit fifty fhecp^of 
him the faid John, and them unjuftly de- 
tained) 
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ntdj againft furety and pledges, until ^c. 
lercby he then faid that he was prejudiced, 
i had damage to the value of 20 L And 
Jreforc he then produced the fuit, (<?c. 
id thereupon the faid Francis^ Henry, 
org€y IVilliam 2iT\di Hdnry, by C. H. their 
orney came and defended the force and 
ury when, t^c. And the faid Francis in Avowry and 
own right well avowed, and as bailiff of ""^sn'^n^^^- 
omas S. and Stephen C. gent, well acknow. 
!gcd, and the faid Henry, George^ fVilliam 
i Henry, as bailiffs of the faid Francis, 
omas and Stephen, well acknowledged the 
:ing of the catde aforefaid, in the Hid 
ce in which, i^c. and juflly, Cs?f. bccaufe 
:y faid that long before the faid time 
en, fc?f. the lord Charles the Second, late 
>g of England, ^c. was feifed of and in 

• fore ft or chafe called Kingfwood, with 

• appurtenances in your county aforefaid, 
his demefnc as of fee in the right of his 
'wn of England', and that the faid place 
which, i^c. is and at the fame time when, 

• and alfo for time immemorial was 
hin the foreft aforefaid, and parcel of the 
^c foreft, and that the fame late king 
3g fo feifed before the faid time, when, 

by- indenture made at Wefiminfter in the 
nty of Middlefex, on the 20th day of 
uary in the. 2ift year of the reign of the 
le late king,, between the fame late king 
the one part, and one Raynhani T. knt. 

bart. of the other part, which faid in- 
iturc, fealed. under the great fcal of Eng^ 
iy the fame Francis, Henry, George, WiU 
n and Henry then in court produced, the 
c whereof is the day and year laft above- 

faid^ 
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faid, the fame late king Charles the Second, 
for the confiderations in the fame indenture 
mentioned, with the advice of two of the 
commiflioners of the treafury of the fame 
late king, granted, demifed and to farm 
lee to the faid Baynham the forcft or chafe 
aforefaid, with the appurtenances, by the 
name of all that forefb or chafe called KinfJ- 
wood J lying and being in or near the parift 
of St. Philip and James in the city of BriJ- 
tol in the parifli oi Bitten Mangeifield^ other- 
wife Mi?»^^r^^/^«9/Jp/tf/(?», other wife Stabletm^ 
Hambrooke and' Weftanham in your county, 
coataining by eftimation 343 a ac^-es of waftc 
land, more or lefs, and extending on fundry 
other lands, as well wafte as inclofed, in or 
near the parifhes aforefaid, or fome of them, 
together with all bucks, does and other 
l^eails then being within the limits of the 
forcft or chafe aforefaid, and ail liberties, 
franchifes, privileges, rights and appurte- 
nances to the fame foreft or chafe belonging, 
incident or appendant, or within the foreft 
or chafe then before had, ufed or enjoyed in 
the times of the lady Elizabeth^ late queen of 
England^ or of the lord James, late king of 
England, and the lord Charles the Firft, late 
king of England, or any of them, by reafon 
or pretence of the faid foreft or chafe, or 
the liberties and franchifes of the fame, 
to have and to hold the faid foreft, chafe, 
franchifes, liberties, privileges, and all' and 
fmgular other the premiffes in the fame in- 
denture mentioned and intended to be thereby 
granted, with their and every of their ap- 
purtenances to the faid B. T. his executors, 
adminiftrators and affigns, from the fcaft 

of 
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of St. Mchael the Archangel then laft paft, 
for and during the term of 60 years from 
thence next cnfuing, fully to be compleat 
and ^nded: and the faid late king Charles 
the Second willed, and by the fame inden- 
ture for himfelf, his heirs and fucccflbrs, 
gave and granted to the faid Baynbam, his 
executors, adminiftrators and affigns, full 
pow^r and authority to rcplenilh the foreft 
or crhiafe aforefaid with deer, and by all 
lawful ways and means to eredt lodges for 
the kicepcrs, and toliinder and fupprefs pur- 
preft: vires, alTarts and nufances there, of what 
nature or kind foever, and alfo to preferve 
the crovcrt and vert for the fafety and pre- 
fervation of the beafts aforefaid, as by the 
indenture aforefaid, among other tl)ings, is 
more fully manifeft ; by virtue of which faid 
J demife the faid Baynham into the foreft or ' 
^hafe aforefaid, with the appurtenances, en- 
^^rcd, and was thereof poflTefTed, and being 
^ thereof pofTcfTed, . the fame Baynham ^i'- 
^^rwards, and before the faid time when^ 
^c.to wit, on the firft day of March ia 
^^ 3ad year of the reign of the faid lord 
king Charles the Second, at the parifh of 
^t» Philip and James aforefaid, affigned to 
^ne Mary B. the premifTes aforefaid, with 
^hc appurtenances, and all his right, title 
^^d intereft of and in the fame, to have and 
^^ hold to the fame Mary^ her executors 
^'^d afligns, during all the refidue of the faid 
^^'"m of 60 years then to come and unex- 
r^'^ed, by virtue of which faid ^fTignment 
^'^^ fame Mary into the premifTes aforefaid 
^'^tered and was thereof pofTefTed ; and being 
^ thereof poflreflfed, the faid Mary after- 
wards. 
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wards, and before the faid time wherr, &(, 
to wit, on the third day of January in the 
jjd year of the reign of the faid Jord king 
Charles the Second, at the parilh of St, 
Philip and James aforefaid, affigried to the 
faid Francisy Thomas and Stephen^ the prc- 
miflcs aforefaid, with the appprtenances, 
and all her right, title and intercft of and ia 
the fame, to have and to hold to the fame 
Francis^ Thomas and Stephen^ during all the 
refidue of the faid term of 60 years then t^ 
come and unexpired, by virtue of which fiid 
alignment the fame Francis, Thomas and 
Stephen^ into the premifies aforefaid, with 
the appurtenances, entered, and were and 
yet are thereof pofleffed j and bccaufe the 
cattle aforefaid at the faid time when, iSc, 
were in the faid place in which, (s-c. eating 
up the grafs there growing, and doing da* 
mage there, the faid Francis in his own 
right well avowed, and as bailiff of the faid 
Thomas and Stephen acknowledged, and the 
laid Henry^ George^ IVilliam and Henry^ as 
bailiffs of the faid Francis^ Thomas and 
StepheKy well acknowledged the taking of 
the cattle aforefaid in the faid place in which, 
&c. and juftly, &c. fo doing damage there: 
and this they wer*. ready to verify : where- 
fore they prayed judgment, and a return of 
the cattle aforefaid, together with their da- 
mages, cells and charges in that behalf ex- 
pended, according to the form of the flatutc 
in fuch cafe made and provided, to be ad- 
judged to them, i^c. And the faid' John If* 
thereto faid, that the faid Francis, Henr/t 
George, IVilliam and Henry^ for the mioti 
before alledged, ought not as bailiffs of the 
- 2 faid 
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faid nomas S. and Stephen C. to acknow- 
ledge, nor the faid Francis in his own right 
tp avoW: the taking of the cattle aforefaid in 
the faid place in which, fc?f . Juft j becaufe by 
protcfting that the faid lord king Charles the Picau 
SccQnd never was feifed of the foil or land 
of the foreft or chafe of King/wood aforefaid, 
for plea the fame John JV. faid, that long 
bcfoj-c the faid time of the taking of the cat- 
ide aforefaid made, and alfo bcrore the faid 
time when it is fuppofed that the faid late 
long Charles the Second was feifed of the 
fered or chafe aforefaid, to wit, on the tfa|fid 
day of April in the 23d year of the reign of 
Ac Utc king Charles the Firft, John W. the 
elder, father of him the faid John W. was 
icjfed of the manor of St. Lawrence within 
thfi parifh of St. Philip and James^ with ;he 
appurtenances, in your county aforefaid, 
Vhercof the faid place in which, iSc. is and 
W tbe fame time when, He. and alfo for 
tkne immemorial was parcel, in his de- 
inefne as .of fee j aad being fo ^hereof feife<J> 
die fame John W. the elder afterwards and 
-before the faid time when, iSc. at Conham 
aforefaid died of fuch his eftate thereof feifed, 
*ftcr whofe death the faid manor with the 
'^purtenanccs, whereof the faid place in 
.^oich, tfi", is parcel, defcended to the faid 
John as fon and heir of hiixi the faid Johny by 
^^afon whereof the faid J^ihn the fon after- 
J^ards and before the faW time when, Cffr* 
^^to the faid manor with the appurtenances 
•^lUered, and at the time of the taking of 
^Hc cattle aforefaid was and yet is feifed 
^"creof in his demefne as of fee, and being 
fo thereof feifed, the fame John before the 
X faid 
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faid time when, i^c. put his cattle aforcfs 

into the faid place in which, (sc. to feed 

the grafs there then growing, until the C 

Francis J Henry y George ^ IViliiam and Henry < 

the day and year in the declaration aforefa 

ipeciBed, at Conham aforefaid, took the ca 

tie aforefaid of him the faid Jobn^ znd m 

juftly detained them againft furcty ao 

pledges, until, fcfr . as he above againft then 

complained : and this he was ready to re 

rify : wherefore he prayed judgment am 

his damages, by reafon of the caption aix 

unjuft detention of thofe cattle, to be ad 

Demurrer. jlidged to him, fcf^. And the faid Francu 

Henry i George, William and Henry thercupo; 

faid, that the faid plea of the faid John abov 

In bar of the avowry and cognifance afore 

faid pleaded, was infuHicient in law to main 

tain him the faid John to have his aflioi 

aforefaid againft them the faid Frmu 

Henry, George, IViliiam and Henry, and tha 

they to that plea in manner and form afore 

faid pleaded had no neceflity, nor were b; 

the law of the land obliged in any manne 

to anfwer : and this they were ready to ve 

rify : wherefore for want of a fufficient pic 

in this behalf they prayed judgment, and i 

return of the cattle aforefaid, together will 

their damages in this behalf fuftained, t( 

Theeiufcg. be adjudged to them, &?r. And for caufco 

4A^*.c'i'6. demxirrer in law in this behalf, the faim 

Francis, Henry, George, William and Benr^ 

did fet down, and to the court here exprcf 

the caufes following, to wit, that the fait 

John in his plea aforefaid did not travcrfe the 

matter in the avowry and cognifance aforefaid, 

when he ought to travcrfe that matter, as they 

faid; 
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faidj and becaufe the matter of that plea was Joinder in de- 
not iffuable nor triable, and becaufe that plea *"**" '^ 
was infufficient ^nd wanted form, ar.l there- 
. upon the faid 'John IF. faid that the plea afore* 
iaid by him the faid John above in bar to the 
^avowry and cognifance aforefaid pleaded, and 
the matter in the fame contained, were good 
.and fufficient in law to preclude the faid 
Francis^ Henry^ George, JVilliam and Henry 
from having their avowry and cognifance 
aforefaid J which faid plea, and the matter 
entile fame contained, the fame John was 
ready to verify and prove, as the court, t?r. 
And becaufe the faid Francis, Henry, George, 
iff^illiam and Henry to that plea did not an- 
fwer, nor hitherto in any wife deny it, the 
feme John as before prayed judgment and his 
.damages aforefaid, by reafon of the caption 
and unjuft detention of the cattle aforefaid, 
to be adjudged to him, fcfr. And becaufe 
the court of the faid lord the king here were . 
not advifed to give their judgment of and 
«pon the premiffes, day therefore was given 
to the parties aforefaid before the faid lord 
the king from the day of Eajler in 15 days, 
vhcrefoever, i£c. to hear their judgment 
of and upon the premiffes, becaufe the 
fCourt of the faid lord the king thereof, i^c. 
On which day before the lord the king at 
'^eftminjier came the parties aforefaid, by Judgment for 
their attornies aforefaid ^ whereupon all and ^^ ^**''*"^' 
fingular the premiffes being feen, and by the 
court of the faid lord the king fully under- 
ftood, and mature deliberation being thereon 
had, it was confidercd that the plea afore- 
faid by him the faid John above in bar to the 
avowry and cognifance aforefaid pleaded, was 
X 2 good 
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good and fufHcient in law to maintain hittl 
the faid John to have his aftion aforcfaid 
againft them the faid Francis^ Henry, George, 
William and Henry : wherefore it was alfo eon- 
lidered, that the faid John ought to recover 
his damages againft them the faid Francis, 
Henry, George, fVilliam and Henry, by reafon 
of the caption and unjuft detention of the 
enquiry. cattlc aforefaid % but becaufe it is not known 

what damages the faid John hath fuftaincd 
by the reafon aforefaid j therefore we com- 
mand you, that by the oath of 1 2 good and 
lawful men of y6ur bailiwick, you diligently 
inquire what damages the faid John hath 
fuftained, as well by reafon of the prtniiflcs 
as for his cods and damages by him about 
hi^ fuit in this behalf expended \ and the in- 
quifition which yoti (hall thereupon take^ 
fend to us whcrcfoever, ^c. un- 

der your feal and the feals of thofe by whofc 
oath you fhall take that inquiCtion, together 
Ivith this writ* Witnefs Edmund HerhrU 
Knt. at Wejiminfter, the 17th day'of Aftf; 
in the fccond year of our reign^ 
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TT^e Manner of entering an Inquijition in Rf^ 
flevin^ according to the Statute of 1 7 Car, 2. 
npon a Judgment for the Avowant upon a 
tiemurrery where a Writ of Inquiry was 

. awarded to inquire of the Value of the 
DiJirefSy and a Judgment thereon. 

After awarding the Inquiry, and the words. 
The fame day is given to the {.plaintiff') to 
be there^ &c, you fay thuis : 

A T which day the faid f. R. (/. e. the 
f\ plaintiff) comes before our Sovereign 
wrd^tne king at JVeftminfter^ by his attor* 
ncy afqrefaid, and the fheriff (to wit) J. A. 
pfqi returns aa iaquifition takien before him 
at die caftle of York ia the county aforefaid, 
on the 30th day of March in the eighth year 
of ;the rc^R of his prcfent majefty, whereby 
it is found th^t the faid fix hogfheads of 
aJlvm, at the time of the taking thereof* ^f^^L^^** 
Jpere worth tool. accoftJing to the true va- inLfmatc,"u»cy 
he thereof; therefore it is adjudged, that J^^^J^J^'f ]JP'^ 
^he faid ?\ R. ^o recover againft the faid animate/ were 
7. M. the faid loo/. for the valve of the faid ^^^^'^^v^cc. 
iix hoglheads of allum \ part of the faid rent fThefc words 
J^^in^ in arrear as aforefaid, found by the Slftr'IftdbA*'- 
'^id mquificion in the manner aforefaid, and amount to ti 
f^is damages fuftained by reafon of the pre- Jet?''^*' 
rifles here adjudged by the faid court of 
•^^^ faid fovereign lord the king, according 
•^ the form of the ftatute.in fuch cafe made 
^^d provided, to the fiaid T. R. to 80 /• * 
^|th his confent, for his expcnces and cofts 
'^^<i out by him about his fuit in this caufe, 
X 3 which 
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which faid value, expences 3fid cofts, do in 
wSaund. 195, ^^^ whole amount to 180/. and be the faid 
J. M. amerced, &f^. 



jfn Inquijition and Judgment upon the JsaA 
Statute^ upon a Judgment on a Demurrer 
for the Avowant^ and a Wtit to inquire 
of the Monies /> Arrears and of At 
Value of the Dijlrefs^ and Judgml 
thereon. 

After the judgment upon the demurrer that 
the plea in bar to the avowry is infuffi- 
cient, concluding, that the plaintiff takt 
nothing by his writ^ but be amerced for bis 
falfe complaint^ and that the defendant is 
djfmiffed the court, you go on thus ^ 

AN D thereupon they the faid ST. A. W. 
and T. according to the form of the 
ftatute in fuch cafe made and providedy 
pray his majefty's writ to be direfted to the 
IherifF of the county aforefaid, to inquire 
what monies were in arrear for the rent 
aforefaid, at the time of the diftrefs made 
as aforefaid, and the value [or price] of the 
cattle taken i therefore the (heriff is com- 
manded, that by the oath of twelve good 
and lawful men of his bailiwick he dili- 
gently inquire what fums of money were 
in arrear for the rent aforefaid at the time 
of the diftrefs made, and what was the 
value of the cattle diftrained according to 
the true value thereof; and the inquifition 
which, fc?r. the fjieriff Ihould return, or 

make 
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niake appear here in three weeks from the 
day of St. Michael^ under the feal, &?^. and 
the feals, 6f^. at which day "T.A.W. and 
3*. came here by their faid attorney, and 
the Iheriff, (to wit) Sir R. M. Knight and 
Baronet, now returns aa inquifition taken 
before him at the cattle of Tork in the 
county aforcfaid, on the 6 th day of Auguft 
laft paft, by the oath of twelve good and 
lawful rncn, whereby it is found that the 
faid fums of money in arrear for the rent 
aforefaid, to the faid 7*. L. at the time: of 
the diftrefs were 39/. and that the catric 
diftrained, according to the true valued [or 
price] thereof, were worth 38 /. Therefore 
it is adjudged, that the faid ST. ^. fV. and 
y. do recover againft the faid R. P. the faid 
38 /. for the value of the cattle aforefaid, 
being part of the rent in arrear as aforefaid, 
found by the faid inquifition in the manner 
aforefaid, and his damages by reafon of the 
premifcs, by this court adjudged to the 
faid ST. A. IV. and T. at their, requcft, by 
the difcretion of the juftices here, for his 
expences and cofts laid out by them in this 
fuit, according to the form of the ftatute 
in fuch cafe made and provided, to 10/. 
^hich value, expences and cofts, do in the 1 Saund. 286, 
"Whole amount to 48/. fcff. *^7. 



Retorno Hakendo. 

^EORGE the Second, &c. To '^^^^ ^^f^''^^^^^^^^^ 

fheriffof Middle/ex^ greeting: Whereas foric'^drfend- 

^. 5. late of the parifh of St. Clement^s f ^ «!><>«.» 

"\r T% demurrer in ri- 

A 4 Danes puvin. 
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l^anes in your county, Efq; was fiimmoned 
to be in our court before us, to anfwcr to 
U^. P. Efq; of a pica, (or in an affm) 
wherefore on the 14th day of Offober in 'the 
firft year of our reign, at the parifli of St, 
Ckmenfs Danes in your county, in a certain 
place there, called a chamber in Dever^ 
Court J he took the goods and chattels of the 
faid W. (to wit) one bed, one bedftead, iic, 
\Jo naming the goods'^ and unjuftly detained 
them, againft fureties and pledges, until, 
tSc. and the faid J. S. came into our fame 
court before us, and alledged and pleadedi 
that the faid ff^illiam ought not to have or 
maintain his faid action thereof againil him, 
becaufe he faid, that as to the one bed, one 
bedftead, [repeating fart of the goods] part 
of the goods and chattels aforefaid in the 
faid declaration mentioned, that the pro- 
perty of thofe goods and chattels at the 
aforefaid time of taking them were the pro- 
perty of the faid 7. and this he was ready 
to verify: and as to one couch, ten other 
books, [Jo naming the goods to which hi 
pleads this plea] refidue of the faid goods, 
and chattels in the declaration of the faid 
JV. mentioned, the faid John pleaded, that 
at the time of taking thofe goods and 
chattels the property of them was in and 
belonging to one J^, F. without that, that 
the property of the faid refidue of the goods 
and chattels in the declaration mentioned, 
at the time when, ^c. was the property 
of the faid PFilliam, as by the faid decla- 
ration iabove was fuppofed: and this he yf^ 
ready to verify and prove; wherefore he 

prayed 
I 
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jtd judgment, if the aforefaid If^illiam 
;ht to have or maintain his fald a6tion 
inft him for the fame, tsfc. and he alfo 
yed a return to be adjudged to him of 
the goods and chattels aforefaid, together 
h his damages, expences and coils laid 

by him about his fuit in that behalf; 
I the faid fVilHam replied, that the plea 
the faid John above pleaded, and the 
tter therein contained, were not fufficient 
law to preclude the faid fVilliam from 
nng his faid adion againfl: the faid John 
the fame, and that he was not under' a 
lefTity, nor was bound by the law of the 
d to anfwer in any manner to that plea, 
the manner and form as the fame was 
aded ; which he was ready to verify: 
erefore, for want of a fufficient anfwer in 
t behalf, he the faid fVilliam prayed 
gment, and his damages occafioned by 

taking and unjuftly detaining the goods 
I chattels, to be adjudged to him, ^c. 
I the faid John rejoined, that the plea 
rpfaid by him pleaded, in the manner and 
m aforefaid, and the matters thereirt con- 
red, were good and fufficient in law to 
iclude the faid William from having hi$ 
ion aforefaid thereof againft the faid Jobtii 
ich pica, and the matters therein con- 
led, he the faid John was ready to verify 
i prove, as the Court fhould require ; and 
raufe the faid William had not anfwered 

that plea, nor in any wife denied the 
(ic, he the faid John^ as above, prayed 
Igment, and a return of all and fingular 
: goods and chattels aforefaid, together 
:h his damnges, ^c, to .be adjudged to 

him. 



1 ^ 












\)»»i 



tVvC 



>oV- *t ;^^!^ 



[o4*= 



jtf 






*' '^«i:»°r v"" 



tcvs 



\aNV 



eci'^jv- ^^::j:f r-.«''''°- 



U^ST.M 



tbeiftA 






{acne 
^M^ "^T^r. c\a\^^ 



M °^^.u\a v^^^ "->^- .Vv«ef.v,;t tVv. 



>/^!?, 



^'^'^%;^^.i;;eofr^^;;;,.^t3' 



lUoot » 



but ^^^ ^or <f 'i'tVvereo;^ ^^,.„ 









,ods ^^' 



■tte^s. 
ever ^i;;i 



bis 







t;S4r^ff^?4^'%^f^ 



.»'?&" 



(»4 'l„(s\^ 









XOi 



^°!J.-tt tVico 



{ha\^ 



vj\\ete' 



{oe^ct 



ftia^ 



*'*^ 






^;sv 



^"1^^ 






acc.otdi"=' 






ca^«." v<\v»^ 



■^r.q' 



uvi^e 



APPENDIX. 3,5 

-•" • fuftaincd, as well by reaibn of- the premifes, 
'-^. as for his expenccs and cofts laid out by 
^ . him about his fuit in that bchalfj and 
^' the inquifition which you (hall take thereon 

^ do you return to us at the day aforcfaid, 

^'- whcrcfocver we fhall then be in Great Bri- 
^. tain, under your feal, and the fcals of thofe 

^ by whofe oath you (hall take fuch inqui- 

-* fition, together with this our writ to you 

dircfled for that purpofe. Witnefs Robert 

Lord Raymondy &fc. 



\ T which day comes here the faid defend- The wtum of ^ 
jf\ ant by his attorney aforefaid, and the '^^;'"' ^^'^-f 
Zfienif, (that is to lay) W. H. Efq; now inquiry i»y the 
J'eturneth here, that in order to have an j*/*'^'^' «^ ^he 

r \ • r r • ^ 1 • i- liDCiLy, and a 

ere'cution of the writ aforcfaid to him di- n^a cwi./i/i and a 

>ec5l:ed, he made a mandate to Sir j^^;, ^''/^^ aw*rdci. 

Haiarty Knight and Baronet, bailiff of the 

liberty of our foverign lord the king, of his 

. ducfiv of Lancajier in the county aforcfaid^ 

^"O hath full power of returning all writs^ 

^5^ ^f executing the fame within the liberty 

.^^faid, to whom the execution of the 

^^'^ aforcfaid doth entirely belong to be 

n7ac3| ^ . for that no execution of the writ 

jr .^'^ ^^faid, within the liberty aforcfaid, in 

'l • bailiwick, could be made , by him, 

|i ^ "^^^rrh bailiff madcf a return to the faid 

» ^5^ ^IF, upon the mandate aforcfaid, that 

^^^^re the coming of the mandate aforcfaid 

% ^""^^ IS hands, the cattle, goods and chattels 



to 



\ 



efaid were eloigned by the faid plaintiff 
. 'Jjlaces to the faid bailiff unknown, fo 
^^^^X: he could not caufe the cattle, goods 
^^^^ chattels aforcfaid of the faid {defendant) 

to 
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to be returned, as by the warrant aforcfaid 
he was commanded ^ the faid bailiflF alfo 
returned, to the faid fhcrifF an inquifition 
taken before him at F. within the liberty 
aforcfaid in the county aforefaid, on the firfl: 
day of OSlober laft pad, by the oath of 
twelve, fcff. by virtue of the warrant aforc- 
faid direfted by the IheriflF upon the writ 
aforefaid to the faid bailiff, by which it was 
found, that the faid defendant fuftained da- 
mage by rcafon of the prcmifes, befidcs 
his cofls to and for thofe cofts and 

charges to Therefore it is ad- 

judged, that the faid defendant do recover 
againfl the faid plaintiff* his damages afpre* 
faid to by the inquifition found 

in the manner aforefaid ; and alfo 
pounds to the faid defendant, at his requeft, 
for his cofts and charges aforefaid, adjudged 
by the Court by way of increafe^ which da* 
mages do in the whole amount to . 
tSc. And hereupon the flieriff' is com- 
manded, that he do not omit, by reafon of 
any liberty of the dychy of Lancafter afore- 
faid: but that of other cattle, goods arid 
chattels of the (plaintiff) to the value of the 
cattle, goods and chattels aforcfaid before 
taken, he take in wiibernam^ and deliver 
them to the faid defendant, to be detained 
by him until the cattle, goods and cKatrels 
aforefaid before taken be delivered by the 
(faid plaintiff) and in what manner, ^c. the 
IherifFfhall majce appear, £i?r. 
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VI 



f^EORGE the Second, 6?r. greeting : a retan^ ha- 
^^ Whereas ^. B. lately in our court be- JiL^^ifff for"^ 
fore us at IFeftminJier, was fummoned to default of hu 
anfwcr to C. D. in an aftion, wherefore he Jj^^io^** 
took nine cows, the cattle of him the faid fhef.BwT. 
C and unjuftly detained them, againft fure- **°* 
ties and pledges, &c. and the faid ji. ap- 
pearing in our fame court before us, for a 
certain reafon by him alledged in our fame 
court, in his own right, and the right of S. 
his wife, well avowed tha taking of the 
laid Cattle in the place in which, fcfr. to be 
juft, for 9/. rent due and in arrear frorfi 
him the faid C. to the faid J. and S. for 
one half year, ending at the feaft of the 
Annunciation of the bleflcd Virgin Mary 
next before, 6ff. [as in the avowry^ for one 
meffuage, iic. with the appurtenances in 
W^ demifed by them the faid A. and S. to 
the faid C whereupon the faid .C though 
folemnly called, did not appear/ nor doth 
further profecute his faid writ j wherefore 
it was confidered in our fame court before 
us, that he and his pledges for profecutinfr 
thould be amerced, and that the faid >!. 
might depart the court thereon without a 
day, and Ihould have u return of the faid 
cattle : therefore we command you, that 
without delay you return the faid cattle to 
the faid C. and you (hall not deliver them 
at the complaint of the faid R. without 
our writ, which (hall exprefsly mention the 
faid judgment; and in what manner you 
execute this writ, you make appear to us 
in three weeks from the day of St. Michael, 

wherefoev^r. 
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x^hcrcfocvcr, i£?c. and have you there this 
writ. Witnefs, (^c. 



Ant^^mh^end* f^EO RG E thc Sccond, 6?r. greeting: 
meotagainftthe Whereas T. E. lately in our court bc- 
Srfdtt^f' **^ ^^^ ^^ ^^ Wefimtnfter^ was fummoned to 
uiiy'sEntiv anfwcr to i?. 5, in an aftion wherefore he 
*^^' took feven cows, thc cattle of him thc 

faid R. B. and unjuftly detained them, againft 
fureties and pledges, ^c. as he alledgcd; 
and the faid R. afterwards made default 
in our faid court before us ; wherefore it was 
confidered in our fame court before us, 
that he and his pledges for profecuting 
Ihould be amerced, and that the faid 71 
might depart the court without a day, and 
Ihould have a return of the catde afore- 
laid : therefore we command you, that 
without delay you return the faid cattle to 
the faid T. and you (hall not deliver them 
at the complaint of the faid R. without our 
writ, which fhall exprefsly mention the faid 
judgment; and in what manner you execute 
this writ you (hall make appear to us in 
three weeks from the day of St. Michaely 
wherefoever, (^c. And have you there this 
writ. Witnefs, (^c. 



Second Deliverance. 



A writ of 
fecond deliver^ 
7ncs. 

Thef. B/ev. 
503. 



K.B. 

QEORGE the Second, to the(heriffof 

EJfeXy greeting : If T. fV. (hall give you 

fccuricy that he will profecute his claim, 

and 
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1 alfo to return the cattle, (* which in 
' crourt before us were lately adjudged to 
T- through the default of the faid T. fF.) 

^•<turn thereof fhall be adjudged; then 
Vou caufe thofe cattle without delay, (or 
i'^'^jvilb) to be delivered to the faid T*. fF. 

t^y fureties and fafe pledges compel the 
1 ?*. J. that he be before * us in three 
'J^s from the day of St. Michael, where- 
in' <^r we fhall then be in England, to an- 
^ to the faid 7*. fF. for taking and un- 
ly detaining the cattle aforefaid; and 
^^ you there the names of the pledges, and 
• writ. Witnefs Philip Lord Hardwicke^ 

^.8th day of November in the ninth year 
>vir reign. 

K. B. 

l^ORGE the Second, fcfr. To the flie- Another foxm. 

rifF of Efex, greeting: If C. D. fhall '^^-^•b«-- 
ve you fecurity that he will profccute his 
iaim, and alfo return the cattle which in 
ur court before us were lately adjudged 
!> -rf. B. through the default of the faid C. 
^t command you, that if by means of 
^r writ de retorrC habendo lately directed 
^ you for that purpofe, you have made a 
"turn of the faid cattle to the faid C. D* 
"^en do you caufe them to be delivered to 
"ic faid C. D. and by fureties and fafe 
ledges compel the faid A. that he be be- 
>re us on the oftave of St. Hilary, whcre- 
^cver we (hall then be in England, to an- 
Ver to the faid C for taking and unjuftly 
ctaining the cattle aforefaid; and have 

you 



303. 
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you there the names of the pledges, ind 
this writ. Witnefs, tff. 



K S. 

Tht entry ©f ct^ F. by y/. 5. his attomcy, offers (or 

Suw"l'^ tenders) himfclf on the 4th day againft 

JV. T. of a pica, (or in an a^ion) wncrc- 
forc he took the cattle of the faid IV. f. 
and unjuftly detained thenn, againft ftro 
ties and pledges; and he canne not, and 
the plaintiff was there, fcfr. therefore l« 
and his pledges, to wit, John Doe aod 

Kfericoriia. Rtcbard RoCy are amerced, iSc^ and the 
faid T. F. may depart the court therefrom 

^'wtdii. without a day, ^c. and may have a return 

©f the catdc aforefeid, &ff. and afterwards, 
(to wit) on the oftave of St. A/4»r/#»tbcii 
next following, before our fovereign lonl 
the king at Wefiminfter^ comes the faid W» 
by 7. B. his attorney, and, by virtue <jf 
the ftatute in fuch cafe made and provided, 
prays his majefty*s writ of Jecond deli- 
verance, (ffc. and it is granted him, ^c 
returnable on the oftave of St. Martih 
whcrefoever, (sc. The fame day is given 
to the faid T. F. Csfr. 

^he difference hetween this writ ^n the cofB" 

mon pleas from the farmery is no other wijt 

than at the firfi afierifk in the firfi wfit be*' 

fore^ you Jay, which in our court hcfprc 

Thef. Brer. our juftices at ^<^»B/;jy?^r were adjudged 

^"^^^ to "T. J. through the default of the faid 

f. fF^ And at the Jecond afterijk you fejy 

that 



4^ P P E N I> I X* 321 

that he be before our juftices at tVeJl*- 
mifjjhr, in three weeks from the day of 
St. Micbaely to anfwer, fcfr. 

C. B. 

QEORGE the Second, &?r. To the a wj^it^f fc^^^^^ 
IherifF of EJfex greeting: Bccaufe Lewis hzxi^n.^^^^'^ 
B. in our court before our juftices at fFefi- offic.Brer. 
wnjier^ hath given you fecurity that he ^"^ * 
viH profecute his claim, and will alfo 
onake a return of thofe cattle which in 
5ur fanne court were adjudged to Stephen 
R. through the default of the faid L. if 
t return thereof be adjudged to him: 
hcrefore we command you, that with- 
lut delay you caufc a mare which you 
lave taken in withernam, of the cattle of 
he faid L. to the value of the caatle for- 
ncrly taken, to be delivered to the faid 
L. and compel the faid S. by fureties and 
ife pledges, that he be before our juf- 
ces at tVeJiminJier on the oftave of Sr. 
Hlaryy to anfwer to the faid L. for taking 
cidunjuftly detaining the cattle aforefaid ; and 
av€ you there the names of the pledges, and 
lis writ. Witnefs Sir Thomas Keeve, Knt. 
le 28th day of November in the ninth year, 
four reign. 



3Y virtue of this writ to me direftcd, The return of a 
I have caufed to be delivered to the dcUvcrJw." 
ithin named L. his cattle within mentioned, 
\ I am within commanded to do : the 
Y pledges 
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pledges within named are John Dem and 
Richard Fenn* 

J. D. Eiq; fhcriff. 



Capias in fFiihemam. 

QJE.ORG E the Second, 6?r. To the 
flicrifF of Suffolk greeting: Whereai wc 
lately commanded you by our writ, that 
whereas T. B. gentleman, had been at- 
tached by our writ of fecond deUwrmue, 
to appear in our court before us, to an- 
fwer to J. S. in an action, wherefore he 
took the cattle of the faid J. and unjuftly 
detained them, againft fureties and pledges, 
and the faid J. S. in our fame court made 
default; wherefore it was confidered in 
our fame court, that the faid T. B. Ihould 
depart hence without a day, and that d^ 
faid J. S. and his pledges for profectidng 
fhould be amerced ; and that the faid S'. B. 
Ihould have a return of the cattle afore- 
faid irreplegiable; and that you without 
delay fhould make a return of thofc cat- 
tle to the faid T. B. to be detained by him 
irreplegiable; and in what manner you 
fhould execute that writ, you fhould make 
•known to us [fucb a return'] wherefoevcr 
we fhould then be in England; and you 2t 
that day returned to us, that the cattle 
aforefaid were eloigned by the faid ST. S. to 
places unknown to you, fo that you couM 
not return or deliver thofe cattle to the 
^aid T. B. as you was commanded by the 
faid writ; therefore we command yoi^ 

that 



( 
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that you take fo many cattle of the laid 
J. S. to the value of the cattle aforefaid^ 
before taken by the faid J. S. in wither--^ 
nam, and deliver them to the faid T. B. to 
be kept by him irreplcgiable, until you 
can make a return of thofe cattle before 
taken, to the faid ^. B. and in what man* 
ner you (hall execute this our mandate, do 
you make appear to us on the odtaves of 
St. Hilary, wherefoever we fhall then be in 
England; and that you caufe further to be 
done therein, what of right, and accord- 
ing to the laws and cuftoms of this our 
kingdom of Great Britain, we fhall fee 
meet to be done; we alfo command you, 
that if the faid T. B. fhall make you fe- 
curc of profecuting his claim, and of re- 
turning the chattels aforefaid, if a return 
thereof fhould be adjudged, then do you 
compel the faid J. S. by fureties and fafe 
pledges, that he before us [Jucb a return'\ 
wherefoever we fhall then be in England^ 
to anfwer as well to us for the contempt, 
as to the faid T. B. for his damage and in- 
Jury done him in this cafe; and have you 
there this writ. Witnefs, (^c. 



f^EORGE the Second, &?r. To the (he- p^capm h 
^ riflP of E. greeting: Whereas we have rS>/«T 
often commanded you, that you fhould r^ziari facias. 
juftly and wirhout delay, grant a replevin 
to R. E. of his chattels (to wit) of thofe 
which T. 7*. and J. C. had taken and unjuflly 
detained (as it is faid) according to our 
writ before delivered to you, or that you 
ibould be before us [fuch a return^ wherc- 
Ya foever 
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fbever we fhould then be in England^ tb 
fliew us a reafon, why you negleAed to 
execute our mandates fo often direded to 
you: and you at that day made a return 
to usy that the chattels aforefaid were eloign* 
ed by the faid ?*. 7*. and J. C. out of your 
bailiwick to places to you unknown^ (b that 
you could in no wife grant a replevin thereof 
to the faid R. Therefore we command yoU| 
^c. [as in the former]. 



A capiat in 
rvUbernamt upon 
%r€tornui^ ba" 
bendo, after ail 
avowry and a 
ea, fa. againft 
the party for 
the damagei. 



The declara- 
tion. 



The avowry. 

Default. 

Miftrlcordia. 
Sine die. 



Return of the 
cattle. 



QEOkGE the Second, &?f. To the flic 

riff of the city of G. greeting : Whereas 

y. P. was lately fummoned in our court 

before us, to anfwer to J. W. of a plea 

Sor in an aStionl wherefore he on the %ixh 
ay of April \in Juth a year'] at the city 
of G. (to wit) in a place there called ?• 
had taken the cattle of the faid J, to witi 
twenty iheep, and impounded and unjuftly 
detained them, againft furecies and plcxlges, 
until, ISc. (as he declared); and the laid 
J. P. appearing in our faid court, for a 
certain reafon therein alledged by him, 
well avowed the taking of the faid cattk 
in the faid place where^ &c. to be juft, 
^c. for damage feafant therein; and the 
faid J. fy. afterwards in our fame <iourt 
made default: wherefore it was confidcrcd 
there, that they and their pledges for 
profccuting (hould be amerced, Qt. and 
that the faid J. (hould be difmiffed there- 
from without a day; and that he IhouW 
have a return of the cattle aforefaid: 
therefore we lately commanded you, that 
you Ihould without delay make a return 

of 
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of the cattle aforefaid to the faid J. P. and 
that you fhould not deliver them at the Second deliver- 
defire of J. W. without our writ, which *'^"* 
fhould exprcfsly mention the judgment 
aforefaid; and in what manner you Ihould 
execute that precept, you Ihould make 
appear to us [on the return] wherefoever 
we (hould then be in England -^ we alfo 
lately commanded, you, that according to 
the ftatute in fuch cafe made and pro- 
vided, you fhould diligently rnquire by the 
oaths of honed and lawful men of your 
bailiwick, what damages the faid J. P. 
hath fuftained, as well by reafon of the 

{>Femiires, as for his expences and cofts 
aid out by him about his fuit in that be- 
half; and that you fhould return to us at 
the time aforefaid, the inquifition which 
you ihould take thereon, under your feal 
and the feals of thofe perfons by wh»m 
you fhould take the inquificion, together 
with this writ; and you at that day rt- Eiongatatt- 
turned to us, that the faid cattle had been '^''''^ ^^ *" 
eloigned by the faid J. IV. to places un- 
known to you; for which reafon you 
could not return thofe cattle to the faid 
y. P. and you alfo returned a certain in- inquifition. 
quifition taken before you in the city of G. 
in the county of the faid city, on the 
19th day oi Afril \in Jucb a year] whereby 
it was found, that the faid J. had fuftained The finding of 
damages by reafon of the premifTes, be- ^^J^'^- 
fides his expences and cofts laid out by 
him about his fuit in that behalf, to 10^. 
and for his expences and cofts to 2d. 
Therefore it was adjudged, that the faid judgment, 
J. P. fhould recover againft the faid J. IV. 
Y3 his 
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his damages aforefaid found by the inqui* 
fidon aforefaid ; and alfo io/« awarded by 
our court before us, to the faid J. P. for 
his expences and cofts by way of increafc; 
which faid damages in the whole amount- 
ed to lol. \os. id. and that the faid 

mthimsm. y. fV. ihould be amerced; therefore wc 
command you, that you take fo many 
cattle of the faid J. IV. in your bailiwick, 
' in witbernamy and without delay caufc them 
to be delivered to the faid J. W. to be 
detained by him irrepiegiable till he will 
make a return of the faid cattle before 
taken to the faid J. B. and in what man- 
ner you (hall execute this our writ, do 
you make appear to us on the cflave of 
St. Hilary y whercfoever we (hall then be/ 

Ctf.> in England: wc command you ;alfo, that 

you take the faid 7. W. if he (hall be found 
io^your bailiwick, and keep him fafely, ib 
that you have his body before us at the 
time aforefaid, wherefoever we (hall then 
be in England^ to fatisfy the faid 7- -P* ^ 
the damages aforefaid ; and have you there 

TheCBreT.,61. then this writ. Wicncfs, IS€. 



PRACTICAL DIRECTIONS 

As to the making of a Distress^ 

From the Seizure to the Sale and fuing 
a Repi-evin. 



TH E Landlord hioifelf may make the 
diftrefs; but it is generally made by 
feme other perfon employed by the landlord 
for that purpofe ; in which cafe, the landlord 
muft give to the perfon he employs, a war- 
rant or authority in writing, called a war- 
rant of diftrefs. 

KNOW all men by thefc prefents, that The form of a 
I fV. H. of the parifli of in the better of *««. 
/• r J- J /* ncy to imfower 

county of gent, for divers good caufes a perfon to dif- 

and confiderations me hereunto moving, ^^^* 
have made, nominated, authorized, con- 
ftituted and appointed, and by thefc pre- 
fents do make, nominate, authorize, confti- 
tute and appoint C H. and S. H. of the 
jparifh aforefaid in the faid county, Efquires, 
jointly and feverally my true and lawful at- 
torney and attornies, for me, and in my 
name, place and ftcad, either jointly or fe- 
verally to enter into and upon all that mef- 
fuage or tenement, farm, lands, heredita- 
ments and premiflfes, fituate and being in 
the parifli of— in the county of ^^— or 
Y4 one 
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one of them, and now in the tenure or oc 
cupation of C O. yeoman, his under-tenants 
or afTigns, and held by him of me at or 
under the yearly rent of — pounds, and 
to make or caufe to be made, one or more 
diftrefs or diftrefTes on all or any hay, comi 
goods, chattels, cattlf, beafts, Iheep, of 
other effefts or things whatfoever, (landings 
lying, or being in or upon the faid demiied 
premiffes, or any part thereof, for all fuch 
rent or rents, as was or were due, owing, 
or in arrear unto me at Michaelmas day laft 
paft, for or on account of the faid premises 
or any part thereof; and fuch diftrefs or 
diftredes, when made, or taken for me and 
on my behalf, to hold, detain, and keep, or 
caufe to be held, detained and kept, until 
payment and fatisfadtion be made unto me 
for all fuch rent due and in arrear unto me, 
and all cofts and charges of making fuch 
diftrefs, and in cafe of non-payment thereof 
within the time limited, after fuch diftrefs 
made, by the laws now in force, to ap- 
praife, fell, and difpofe of the fame, orcaufil 
the fime to be appraifed, fold, and difpofcd 
of according to law, I the faid fF. H. hereby 
giving and granting unto the faid C H. and 
the faid S, H. my faid attornies and attor- 
ney, 'jointly or feverally, full power and 
authority, for me and in my name, on my 
behalf, to do, or caufe to be done, all fuch 
afts, matters and things whatfoever, touch- 
ing, concerning, or any ways relating to 
the faid premiffes, as (hall or may be nc- 
ceffary to or for the purpofes aforefaid, as 
fully and effcdtually, to all intents and pur- 
pofes whatfoever, as if I myfelf was per- 
3 fonall/ 
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Ibnally prefcnt, and did the fame, hereby 
ratifying, confirming and allowing, all and 
B^hatfoever my faid attorney or attornies, or 
either of them, (hall lawfully do, or caufc 
to be done in or about the faid premiflTes, 
by virtue of thefe prefents. In witnefs 
whereof I the faid ^. H. have hereunto fee 
my hand and feal this i itb day of Augufty in 
the year of our Lord 1793. 



Sealed and delivered (being 1 %^ tt 

firft duly ftampcd) in the [ f ^' LTuu4'° ' 

pTcfence of us J • • fump. 



KNOW all mea by thefe prefents, that The form of « 
1 IV. H. of, (^c. do hereby au-;^i^^.^'^*«^- 

thorize and appoint C. 0. of, 6?f. gent, 
to take any perfon or perfons to his affift- 
ancc, and to enter into the houfe of A. B. 
in, (^c. and there make a diftrefs of all 
fuch goods and chattels as are in and upon 
the prcmiffcs, or any part thereof, for 
pounds, for one half year's rent due to me 
the faid W. H. at Michaelmas day laft. And 
after the faid goods are fo diftrained, if 
the faid A. B. does not within the time li- 
mited by law, pay the rent, or replevy the 
faid goods, then and in fuch cafe I do here- 
by authorize you the faid C. O. to caufe 
the faid goods to be appraifed, and accord- 
ing to fuch appraifement, to make fale 
thereof to fuch perfon or perfons who will 
buy the fame : and to difpofe of the money 
arifing by the fale, in fuch manner as by the 
ftatute made for that purpofe is direfted: 
and for your fo doing this fhall be your 

fufficicnt 
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fufficicnc warrant. *^ Witnefs my hand and 
feal this I2th day of Augufi in the year of our 
Lord 1793. 

Sealed and delivered (being ') w rir 
firft duly (tamped) in thc> n V * 



Awarrtnt of 
ililVrefs in this 
form may be 
made on a paper 
wicbottt ilamp. 



Form of 
taking of tbe 
^ilirefs. 



duly (tamped) 
prefcncc of us. 



To Mr. D. G. my bailiff, greeting. 

Sir, 

D I ft rain the goods and chattels of T*. E 
in the houfe he now dwells in, fituatc 

in in the county of for -— A 

being two years rent {or as the cafe may be) 
due to me for the fame at Michaelmas laft. 
And for your fo doing, this fhall be your 
fuiiicient warrant and authority. 



Dated, i^c. 1793. 



W.B. 



Being kgally authorized to diftrain, you 
enter on the premiflTcs, and make a fciz«rc 
of the diftrcfs. If the diftrefs be made in a 
houfe, you feixe a chair of other piece of 
furniturf, and fay, " I feize this chair, (^r 
" whatever it le) In the name of all the goods 

" in this houfe, for the fum of pounds, 

" being two years rent {or as the cafe is) due 
" to me {cr to W. H. your landlord) at 
" Michaelmas {or any other) day laft, {ani 
** if the dijirejs he made by any other than the 
" landlord, you add) by virtue Off an au- 
*^ thority from the faid fF. H. for that 
" purpofe." You then proceed to take an 
inventory of fo many goods as you judge 

wHl 



PRACTICAL DIRECTIONS. 331 

will be fufEcient to cover the rent diftrained 
ft>r, and alfo the charges of the diftrefs: 
Having done this you make a fair copy of 
the inventory according to the following 
form ; but it need not be made upon a No fump re- 
ftamp, as the 13 Geo. 3. c. 58./. i. exprefsly '^'*^"'*- 
excepts an inventory made of goods dif- 
trained. 

" An inventory of the feveral goods and AninYcntory of 
** chattels diftrained by me D. G. (the dif- thegoKisdif* 

** trainer) this — — day of in the year *^ ' 

*' of our Lord 1793, in the houfes, out- 
*' houfes and lands (according to the cafe) of 

*' 3*. H. (tho tenant) fituate at in the 

** county of (^And if the diftrefs be made 

** hy any other ferfon and not hy the landlordy 
^^fay^ by the authority and on the behalf of 

** W. H. your landlord) for the fum of * 

** pounds, being two years rent (or, as the 
** cafe is) due to me (or, to the faid IV. H.) 
** at Michaelmas (or, any other day) laft, and 
*' as yet in arrear and unpaid." 

I. In the Parlour. 1. s. d. 

Six leather bottom chairs, mahogany 

frames 
A fet of mahogany dining tables 
A large pier looking glafs 
A Pembroke table 

2. In the Kitchen. 
A wainfcot table 
Five large kettles - - 

Three copper faucepans 

3* In the Dining Room. 
Suchairsi &c. 
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Who may take Xhc inventory may be taken by the pcr- 

thc inTcntory. ^^^ ^j^^ dtftrains thc goods ; nor is an ap- 

praifer rtccefiary till after the end of the 

five days allowed thc tenant to pay thc 

rent, or replevy the goods by 2 ff^.i^ M. 

J. «. ^.'5. 

Minnerofpro- Aftcr the inventorv is taken, you muft 
write at the bottom a notice to the tenant, 
to acquaint him of fiich diftrefs beijrig nnadc, 
and the time when the rent and charges of 
thc diftrefs muft be paid, or the goods re- 
plevied. 

If the gocds arc fecured in thc houfe, thc 
following notice muft be given verbatim^ if 
not, fo much as relates to the fecuring thc 
goods mutt be omitted ; if fecured off thc 
premiftes, the tenant in his notice muft be 
informed of the place where. 



Notice to the 
perfon whofe 
goods are dif- 
trained to be 
writtcA at the 
bottom of the 
inventory. 



Mr. r. H. 

TAKE notice, that I have this day feized 
and diftraincd the goods and chattels in 
the above inventory particularly mentioned 
(ly virtue of an authority fur that purpoje from 
Mr. W. H. your landlord) for one half year's 
rent due and in arrcar to me (or to thc faid 
W^ H. as the cafe may be) on Lady-day lal^ 
for a houfc, Csfr. in ■■ , and have fe- 
cured the faid goods and chattels in the parlour ^ 
kitchen and dining-room in the faid houfe^ and 
that unlefs the faid arrears of rent and charges 
of diftrefs are paid, or the goods and chat- 
tels replevied within five days from the date 
hereof, the faid goods will be appraifed, and 
fold according to law. ^ 

Dated &fr. 1793. S.K 
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It is not ncccflary to mention when the Need not men- 
rent became due for which the diftrcfs is fhT^^n'ttl«f 
made. <*««• 

Thus in the cafe of Mojs and Gallimore^ 
Doug. 2j^. an objcAion was taken to a no- 
tice which exprcfled the rent to be due at 
Michaelmas, whereas the rent was only due, 
and payable in May, but Mr. J. BuUer faid, 
that it was not neceffary by the ftatutc of 
William and Mary^ to fet forth in the notice 
at what time the rent ^became due, and no 
farther notice was taken of the objedtion. 

^ A true copy of the inventory and notice Mcmorardanjiif 

was this day of -; 1793, deli- ljTSfcl„r 

vered to the above mentioned T.H. in the ventorytothc 
prcfcnce of us, '^'*'"'- 

W.S. 

R. K. 

A true copy of the above inventory and Howthcin. 
notice muft either be given to the tenant j:^^^*^^^"*^ 
himfelf or to the owner of the goods, Buller's fcnrcd. 
Nif Pri. 81. or left at the tenant's houfe ; or 
if there be no houfe, on the moft notorious 
place on the premifies. And it is proper to 
have a perlbn with you when you make the 
diftrefs, and alfo when you ferve the inven- 
tory and notice, to examine the inventory, 
and to atteft, if there be occafion, the regu- 
larity of the proceedings. 

The fafeft way is to remove the goods The time ana 
immediately, and in the notice to acquaint "J*"**^']*^^^^ 

, ' ', - J * , the goods arc to 

the tenant where they, are removed to i but be removed aod 

it ^*^^^- 
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it is now moft ufual to let them ftay on tbe 
premifles, and leave a man in pofieffion to 
protcft them till the expiration of the five 
days allowed by ftatute before they can be 
fold, which by a late determination were 
held to be inclufive of the day of fale. 

The fire days As whcrc a diftrcfs was made and an itt- 
SSTg^i m*!J? ventory taken, with a regular notice of file 
ufoid are in- given On Saturday the 12th of May 1787, and 
day^of 6ic?* in the afternoon of the ^bur/day following, 
Wallaces. King ^fx. lyth May they Removed the goods and 
im/78'^* fold them, and on afa objeftion taken that 
they were fold a day too foon, the Court of 
Common Pleas held that on the Tburjdoj 
afternoon, five days from the time of the 
diftrefs had completely expired, and that the 
fale was regular according to the time al- 
lowed by the ftatute, 

iL"*fl^ffi4!"*'* ^^^^ ' ^^^ ^^^ '^^ pofleflion of the goods, 
fcff. is to be paid two (hillings and fixpcncc 
per day, if the tenant keeps him ; and three 
(hillings and fixpence if he keeps himfelf. 

!;*^^^*^'*^^^/ If the IherifF is in poflTelTion of the goods 

iheriiT is m poi- ^ • i t ji i j 

feffion on an of a tenant on an execution^ the landlord need 
execution. ^qj j^^i^^ ^ diftrefs, but Ihould forthwith 
fcrve him with the following notice : 



To E. S. Efq. SherifFof the County of — ^. 

STriff^^* nn AKE notice that there is now due 

1. from T. H. the pferfon to whom the 

goods belong you slvc now in pofleflion of, 
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by virtue of his Majcfty's wric of fieri facias^ 
£^r. ceturDable (here mention the return) the. 

fum of pounds for one year's rent 

due at Michaelmas day laft. As witnefs my 
hand this — - day of ^191* 

W. H. Landlord of the Premiflcs. 

But if there is no fheriff in poflefTion on if the tenant i«. 
an execution, and the tenant wants further SS^eu^di^d' 
dtne for to raife the money, and the land- muft take \a% 
lord choofes to give him fuch indulgence, he JJ^'trcondl!^ 
muft take a memorandum in writing from in potreffioa. 
the tenant, that pofleflion is continued at his 
requeft, and by his defirc, or the landlord 
will be deemed a trefpafler for continuing in 
pofieiTion beyond the time v^hich is limited 
by ftatute for the fale of the diftrefs, and lia- 
ble to an aftion for fo doing. 



Memorandum^ 7 'Tp HAT l" T. H. do Notice where 

{ 1 hereby confenc and Jirf'i^ 
agree that fF. H. my landlord, who has this umcfonhepajF- 

day (or, who on the day of laft) IT '^'""^ 

diftrained my goods and chattels for rent, in 
a mefluage or dwcUing-houfe (according to 

the cafe) fituate at in the county of 

* fhall continue in pofleffion of my faid 

goods and chattels in the (aid melTuage or 
dwelling-houfe for the fpace of ■ from 
the date hereof, the faid l^. H. iiaving agreed 
to forbear the fale of the faid goods and chat- 
tels for the faid fpace of timt, to enable me 
to difcharge the faid rent. And I the faid 
fT. H. do hereby agree to pay the expences 
of keeping the faid poffcffion. As witnefs 

my 
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my hand this ■ day of ■ in the year 

of our liOrd 1793. 

But if there be no allowance of further 

Ante 78. time, at the expiration of the fifth day from 

the time of the dtftre/s and notice, the (herifF's 

offke fhould be fearched to fee if the goods 

have been replevied ; if they have not, go to 

the prcmiffcs j where, if the rent and charges 

of the diftrefs are not paid, you (hould fend 

TheaMimer of for a (a) conftable of the hundred, pari(h or 

fcSimthL^oodi place where the goods were diftrained, and 

^notrepicTicd |.^q fwom appraifcrs (i), who having view- 

' expiration of ed thc goods muft be fworn by the confta- 

'fri!\l%of ^^^ {the fheriff, under-Jheriff or eonJiaUe an 

tbedifirefiand imfoweredto fw ear them. Bull. Ni. Pri. 81.) 

•*'^'- in the ufual way. 

(ja) If the diRrefs is taken in two hundreds, the cm- 
fiable of the place inhere the diftrefs is driven or put^ is the 
proper officer within the a W. & M. fef. i. c. 5. Boll. 
Ni. Pn. 81. 

[h) In the cafe of PTallace againfi King and othirs, 
I H. ^/. 13. an objedion was taken to the fale of adif- 
tiels ui:en in the parilh of A. becaufe the appraifemeot 
was made by • j-praifcrs who were fworn before the con- 
ftable (f th'.- p\rifh of B. each parifh being in i\itfm 
hundred br.i ia i/.'/zW/;/ divifions, and each having /ij^- 
fergnt CQnfiaUts\ upon the ground that a conftahle could 
only ad witluji the parifh or dillrid of which he was 
appointed con (i;»ble; but the cafe turning uponadif- 
feren. point, the Court of Common Pleas did not de- 
cide whether the conibble had exceeded his amhoritf 
or not. 

But vide I H. BI. 15. n. where it appears tlwt in 
the cafe of Blatcher v. Ksmp, Maidftone Summer AT* 
fixes 1782, Ld, Mansfield decided *'ihat no conftable 
could at^ under a warrant out of his difiri^^ and that the 
general dirediion in the warrant was to be taken ta 
each wthin his difiri^y 
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^ \r O U and each of you (hall well and J^^^'^^'''' 
j[ " truly appraife the goods and chat- 

* tels n^entioned in this inventory {the con- 

* Jlable or ferjon who adminifiers the oath at 

* the Jame time holding the inventory in his 

* band^ and Jhewing it to the apprai/ers) ac- 
^ cording to the bed of your judgment, 

* So help you God." 



Memoranduniy 7 T^ H A T on the day Memorandum 

> I /.' . ^, V of the appnufcn 

3 X ^i in the year of being fwom. 

our Lord 1793, J. H. ofy^c. and W. S. of 
6fr. two f\yorn appraifers, were fworn upon 
the Holy Evangelijis by me D. G. of, i^c. con- 
ftablc (or (heriff or under-fherifF) well and 
truly to appraife the goods and chattels men- 
tioned in this inventory, according to the 
bcft of their judgment. As witnefs my 
hand, 

D. G. Conftablc, 

Prefcnt at the time of fwcaring 
the faid J. H. and W. S. as 
above, and witncffes thereto, 

S. O. H. 

C /i. //• 

After the appl-aifers are fworn and have 
valued the goods, you go on with the in- 
dorfemcnt on the inventory as follows : 

WE the abovementioned J. H. and Memorandum t«i. 
JV. S. being fworn upon the Holy ^^"^^lll^^. ' 
Evangelijls by D. G. the conftablc above- 
mentioned (or (herifF, fef^, as the cafe may 
Z be) 
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be) well and truly to appraife the goods and 
chattels mentioned in this inventory, accord- 
ing to the bed of our judgnient, and having 
viewed the faid goods and chattels, do ap- 
praife and value the fame at the fum of ^— 
pounds. As witnefs our hands, the — - 
day of — — — in the year of our Lord 1793. 

W of Sworn Appraifcrs. 

Who may be If the perfon diftraining is fworn as one 

facb tppnifer. ^f ^^ appraifers, it is illegal, for he is imc- 

(«)2W.aeM. refted in the bufinefs, and the {a) ftatutefays 

BS'i.Ni!pri.8i. ^^'^ ^^ ^^^^ ^^^ (heriff, under-lhcrifF, or 

with the conftable of the hundred, pariflior 

place where fuch diftrefs (hall be taken, (hall 

or may caufe the goods to be appraifcdl? 

two fworn appraifers. 

Manner of dif- Whctt the goods are thus valued, it » 
pofingofthc ^f^^j ^^j. ^^^ appraifers to buy them at their 

own valuation ; and a receipt at the bottom 
of the inventory, witnefled by the perfon 
who fwore them, is ufually held a fufficicDt 
difcharge. 

But if the diftrefs be of conliderable value, 
it is much more advifeable to have a proper 
bargain and fale between the landlord, the 
perfon who fwears them, the appraifers, and 
the purchafcr, for the better proving the 
tranfaftion afterwards, if there fhould be 
occafion. 

After the goods The goods taken in diftrefs being difpofed 

arcdifpofedcf. of, you fhould dcduft from the amount of 

their produce the rent in arrear, and all rea- 

3 fonablc 
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ionable charges attending the diftrcfs, after 
which, the overplus (if any) is to be returned 
to the tenant. 

If the tenant means to replevy the diftrefs, if the tenant 
he muft within the time allowed hioi by the ^evj'thcd'f- 
ftatute f^ that purpofe, that is, within five trcfs, . 
days after he has notice of the diftrefs, take 
with him two houfekecpers, living in the 
city or county where the diftrefs was made, 
and go to the fherifF's office of fuch city or 
county; where he muft enter into a bond„iiGeo.».c.i9. 
with the two houfekecpers, as fureties, in ^^ 5^« 
double the value of the goods diftrained (fuch 
value to ^e afcertained by the oath of one or 
more witneffes not interefted, which oath the 
perfon granting fuch replevin is to adminifter) 
conditioned for the profecution of a fuit in re- 
plevin, againft the diftrainer with efFedt; and 
for returning the goods, if a return thereof 
Ihall be awarded, upon this the fherifFwill 
direft a precept to one of his bailiffs ; and 
by. that means, the poffeffion of the goods 
will be rcftored to the tenant, to abide the 
event of the fuit in replevin. 

For precedents and forms of proceeding in 
cafe the goods are clandeftinely removed i on 
II Geo. 2. c. ig. fee i Burn 555, And for 
thofe which concern the 17 Geo. 2. c. 20. re^ 
fpeSiing a diftrefs by warrant of jujiices of the 
peace^/ee i Burn 553. and ante 81. 
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The parties may appear in replevin in any other 
term than that in which the (heriiFmakes his 
return on the alias or pluries replevin i05*-6 

If the plaintiff declares in the court above, on 
the return of the alias or pluries replevin, the 
method, to oblige the defendant to appear, 
is by attachment J05, loS * 

If the defendant's claim of property be found 
againft him, he muft appear in perfon, and 
n6t by attorney 131 

Wherever day is given to the defendant, there 
cannot be judgment againft him before ap- 
pearance 139 

Where, by the plaintiff's appearance, the 
parol was held to be well removed, though 
the taking was in one county, and the re^ 
cordari ilTued to another 143 

Appendix. 
Precedents of pleading in replevin 235 

Attachment. See Process. 

Averia CARuciE. See Distresses. 

Avowry. 

An avowry for an amerciament is ill if it re- 
prefents the amerciament to have been made 
by the jury 15 

1/ 
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If a didrefs be taken on the high road, the 
tenant cannot avoid it by his avowry Page 60 

Defcription of an avowry 169 

The difference between an avowry and jufti- 
fication 167 

At common law, the avowry muft have been • 
on the very tenant 1 70 

But by the itatute of 21 //. 8. c. 19. it was 
fufBcient to avow as on land holden of the 
lord ibid. 

Except the land had been granted to the king 
by the tenant 171 

Though if the lord bad purfued the tenant's 
beaftsy and taken them ofi^ the land, he 
might have avowed on the ftatute of H. 8. 170 

And he might have avowed on that ftatute, 
though the tenant had been named ibid* 

The mode of avowing on the ftatute of //. 8. 171 

The mode of avowing on the 11 G. 2- c 19. 175 

In what cafes it is neceflary to lay a feifin in 
the avowry, and in what not 176, is^c* 

In avowries the place laid in the declaration 
may be traverfed, but cannot be varied 
from, without a traverfe 180 

If the defendant avows the caption in parcel 
of the place mentioned in the declaration 
without giving it a particular name, no ad- 
vantage can be taken but upon fpecial de- 
murrer ibid. 

When a man avoxvs in his own right, the form 
i$ bene advocai, j when he maizes conufame in 
right of another, bene cognovit ibid. 

But bene cognovit hath been held good on de- 
murrer, where the defendant avowed in his 
own right ibid^ 

An avowry for rent in arrear tempore captlonis^ 
without faying, quod adhuc a retro exijiity is 
good 181 

A baron concluded his avowry for arrears of 
a rent-charge due to the feme before cover* 

2 turc, 
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ture, as for arrears due to himfelf, and yet 
it was held good Page i8i 

If one avows as adminiftrator, though he has 
no right as fuch, yet if it appear that he has 
Tight jure propria^ he {hall recover i8l 

If a oian avows for an entirety, and hath only 
a right to a moiety^ he cannot recover itid» 

An avowry for an entire diftrefs upon lands 
held under diftind demifes, is bad 183 

Jointenanis and coparceners muft fever in 
avowry ihil 

And if one of them diftrain, he muft avow in 
his own right, and as bailiff to the other ibll 

Tenants in common muft make fcveral 
avowries 104 

So if one tenant in tommon diftrain for his 
fhare of the rent which has been paid to the 
other tenant in common, he muft avow 
upon his feveral title ' 184 

Where leffor avows for part of half a year's 
rent, he ^muft (hew how the reft has been 
fatisfied 183 

Where executors avow on the ftatute of 
32 H. 8. for arrears of a rent in fee granted 
to their teftator, they muft fhew that the 
lands continue in the hands of the tenant in 
whofe time it incurred iiiJ, 

But that has been held unneceffary if the avow- 
ant ftates that the grantor was feifed in 
fee 184 

Two perfons cannot make feveral avowries 
for an ox, l5fc, ibid. 

In an avowry for an heriot, bem cognwit capita 
cnem in prod' locoy without faying, tempore 
quo^ 6fc, is good 184 

Avowry muft not be for an heriot generally, 
but muft be for the be ft beaft ibid. 

The avowant muft juftify and flicw a good 
title in omnibus 185 

Pefendant cannot avow on a writ of recap- 
tion, as he may in replevin 228 
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BANKRUPTt 

See what things are diftrainable. 

How the defendant in replevin may proceed 
in cafe the plaintifF becomes a bankrupt and 
the afSgnees fell the goods Page 227 n. 

Baron and Feme. 

A baron concluded his avowry, for arrears of 
a rent- charge due to the feme before cover- 
ture, as for arrears due to himfelf, and yet 
it was held good 181 

Feme may avow as adminiftratrix of her ba- 
ron, for arrears of a rent-^charge granted 
to baron and feme during the life of the 
feme i8i-r2 

Baron alone may bring replevin for the goods 
of his wife, taken whilft {he was fole 156, 160 

Baron and feme may be joined in replevin for 
goods which the wife had as executrix 160 

Where they are joined in the fame declaration 
againft a defendant for taking the goods of 
the baron and feme, if the defendant avows 
then it (hall be intended that the taking was 
before the coverture, and that they then had 
a joint property ibid^ 

Bye-Law. 

A penalty inflicted on the breach of a bye-law 

may be levied by diftrefs 25 

But fuch remedy muft be given by the power 

that made the bye-law ibid. 

Though a prefcription to diftrain will be fuf- 

ficient ibid. 

The fubjeft cannot be imprifoned for the 
breach of a bye-law ibid. 

Tho' 
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Tho' a bye-Jaw may authorife a diftrefs to 
enforce payment of a penalty, yet it cannot 
authorize the fale of fach diftrefs Page 25 n. 

Caption. 

The caption is one of the points complained 
of in the replevin 88) 99 

And it mud be proved at the place laid in the 
declaration ; or, oh the general ifTue, the 
plaintiff will be nonfuited 165 

Where a diftrefs is taken in a county, and im- 
pounded in a liberty, the (heriff of the 
county may enter the liberty to make re- 
plevin without any previous warrant 99 



Certiorari. 

A arilorari is to remove proceedings out of 
a court of circumfcribed authority, to ena- 
ble a fuperior court to grant execution 149 

And the inferior court muft fend op the whole 
record in the plight it was when the writ 
came itiL 

Common; Su Distresses. 

Common right, what 5 n* 

Commoner. See Damage-Feasant, 

Costs. 

The plaintiff in replevin fhall recover cofts, 

by the ftatule of Gloucejier^ c. 1. 208 

The defendant in replevin fhall recover ^ngle 

cofts, by the 7 H. 8. c. 4. the 21 H. 8. 

£. 19. the /^.jac. J, c. 3. and the 17 Car. 2. 

tf. 7. 209 

Defendant 
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Defendant in replevin fhall recover double cofts^ 
by the ii G. 2. c. 19. Page aio 

An executor (defendant) is intitled to co(ts 209 

The 8 fs^ 9 ^. 3. c. 4. refpeding defendant's 
cods, does not extend to adlions of re- 
plevin 210 

7 //. 8. ^.4. ^ 21 H, 8. c. 19. extend to 
avowries for an eftrajr, but not to pleas of 
prifel en auter lieu 202 

An avowant is a defendant within 4 Ann. 
c. i6.y^5. 211 

Where feveral matters are pleaded by the 
plaintiff, fome of which are found for him 
and fome againft him, fo that the plaintiff 
is entitled to judgment, if the judge . cer- 
tifies th^re was probable caufe for pleading 
thofe pleas, the matter is not to dcduft the 
cofts of the ifTues fo found for the defendant, 
but if there is no certificate the defendant 
IS intitled to have thofe cofts deduded for 
him 211 

The cods (hall be trebled, as well as the da- 
mages in an aAion on 2 W.^ M. c. 5. 76 

And wherever a ftatute gives treble damages, 
the cofts fhall be trebled of courfe ibid* 

An avowant is not a plaintiff within 2 H. j. 
c. 10. 2i£ 

Where there is an ifTue on the defendant's 
being bailiff upon a plea of diflrefs for rent, 
a certificate is necefTary to intitle the plain- 
tiff to full cofls 

Courts. 

Of the court-leet 12 

Of the court-baron 16 

Damage-Feasant. 

A man may dlftrain beafts that are damage^ 
feafant 26 

Tho* 
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Tho* he be only a commoner Page 26 

But where there is a colour of right for put- 
ting in cattlci a commoner cannot diftrain 
them 26 

One commoner may diftrain the cattle of 
another commoner as damage feafant where 
there is a covenant not to put on their cattle 
but at ftated times, if either breaks that 
agreement aj 

A commoner cannot diftrain the lord's cattle, 
tho' he furcharges, unlefs at times in which 
by the cuftom the common ought to lie 
frefli iViL 

And then a cuftom (hould be alledged 28 

No man can diftrain for damage feafant^ but on 
the place where the daniage was done ihiL 

Nor can one beaft be taken for damage done 
by many iliiL 

Cattle can be drftraincd only for the damage 
they are doing at the time they are dif- 
llrained ihiL 

Damages, 

When the lord was permitted to wage his law 
aa to thefufficiency of a tender, the tenant^ 
if he prevailed, recovered damages 90 

So, he fhall now recover damages, if the ten- 
der be found fufficientby a jury 91 

Damages are recoverable againft the ftierift', if 
he make a falfe return in replevin 103 

The defendant (hall have damages in a wither- 
nam^ if elongata be returned on a writ de 
rctorno habendo ll] 

Damages are recoverable on. a falfe claim of 
property 131 

A juftification in replevin covers the defend- 
ant from damages 16S 
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Day in Court. 

The defendant has no day in court by the 
writ of replevin Page 104 

But, in fuch cafe, he is brought in by at- 
tachment ici. 105 

So, the defendant has no day in court, on the 
return of the alias and pluries replevin 103. 107 

And therefore the parties may appear and 
plead in any other term than that in which 
the writ of replevin was returned 104 

For the fame reafon the plaintiff is not de- 
mandable, on fuch return, under peril of a 
nonfuit ic8 

But the defendant muft appear at the return 
of the pluriesj or a withernam will ifliic 
againft him . ibid. 

And if he do not appear, hf! may be brought 
in by attachment and cafias 104. 108 

If the defendant appear on the return of tl^e 
alias or pluries^ he may oblige the plaintiff 
to declare, by rule of court 103 

Or he may have a fpccial writ, in the nature 
of a venire^ to ^arn the plaintiff to come in 
and profecute . 1 09 

And the defendant (ball have the like writ 
where there is a vitious pone^ which does 
not give him a day in court ibid* 

In withernam^ the defendant fhall have a day 
in court by attachment 113 

The writ d£ proprietate probanda gives the de- 
fendant a day in court 130 

Declaration. 

The declaration in replevin is little more than 
a recital of the writ 157 

Though it muft not only contain a venue^ but 
muft (hew the locus in quo ibid* 

But 
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But if the defendant plead non ceptty this makes 
the count good Page i^i 

If the talcing is in a common field it is not 
neceflary for the pla'^ntiff in his declaration 
to fbew the quantity of acres he was fetfed 
of, or to fpecify the locus in quo any farther 
by alledging the fame generally 159 

The declaration ought to be certain as to the 
number and kinds of cattle Hid. 

?ut the avowry may cure that defeA ibii* 

he declaration mull be feveral by every one 
who has feveral property ibid. 

Though a man may count of feveral takings, 
part at ooe day and place, and part at ano- 
ther day and place in the fame declaration 

i59» 160 

But baron and feme may be joined in the fame 
declaration for goods didrained from the 
feme dumfola iUJ. 

Or the baron may count alone ibid. 

So they may be joined for goods which the 
wife had as executrix, tho' ihey were dif- 
trained during coverture ibid* 

Where they are joined in the fame declaration 
againft a defendant for taking the goods of 
the hufband and wife, if the defendant' 
avows, Jt fliall be intended that the taking 
was before the coverture, and that the pro- 
perty was joint, and the taking muft belaid 
ad damn, ip forum ibid* 

Where the plaint in replevin Is removed by 
the defendant into C, B, from an inferior 
court by re. fa. lo. filed on the appearance 
day of the return and a rule to declare is 
given, judgment on non prof, may be figned 
for want of declaring without demanding a 
declaration 104. n. 

Where the (he rifF returns r&plegiari feci^ tho* 
the writ be in the detinety the count may 
be in the detinuit\ but if there be no de- 
livery 
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livery of the cattle, it muft be in the 
detinet Page l6o 

Of late years no aSion has been in tht detimt 
i6i. n. 

"When a caufe is removed out of the county 
court, the plaintifF muft declare ^/ w^va 145 

So, he muft declare de novoy on the removal 
of a caufe by habeas corpus, 14.6 

The defendant may compel the plaintiff to 
declare in replevin, tho' he hath no day in 
court ' 104 

If a writ of inquiry will be granted after judg- 
ment by default 207 

But quare if to fupply a defeftive verdidl in the 
cafe of rent iUd. 

A writ of inquiry will be granted in all cafes 
to complete juftice. 206. n. 



Delicta. 
Of the graviora et minora deliiia I4i ^5 

DemurreI^. 

Unlefs the locus in quo be mentioned in the de- 
claration, the defendant, may demur 158 

If the writ be recited in the detinet^ and the 
count be in the detinuitj the defendant may 
demur 160, 161 

Departure. 

Sec Plea and Pleadings. 

Detention. 

The detention of the diftrefs is one of the 
points complained of in the replevin 87 

A a And 
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And fuch detention is unlawful, after the 
making of a fufficient tender; if fuch 
tender be made before the difirefs is im- 
pounded Page 57> 88 

Or, after judgment for the avowant; tho' it 
be for a return irreplevifable. 89 

In what manner the legality of the detention 
was anciently tried 90 

The prefent mode of trying it 91 

If the detention be not originally lawful, it 
cannot become fo ex poJifaBa 127 

The detention muft be anfwered in pleading, . 
as well as the captioh 166 

And yet the plaintiff may avow for rent ar- 
rear tempore capttonis^ without faying quod 
adhuc a retro txiftit 180 



Detinui* 

After judgment for a return irreplevifable, if 
the diftrefs be not delivered to the plaintiff, 
on his making a fufficient tender, he may 
have an adion of detinue 89, 2l6 

If on the writ de proprietaU pfobanddi the pro- 
perty be found for the defendant in a re- 
plevin by WRIT,, the replevin is at an end; 
but the plaintiff may have an action of 
detinue 132 

Discontinuance. 

The plaint may be removed after a difcon- 
tinuance 145 

If defendant plead in abatement of the writ, 
and make conufance for a return, if the 
plaintiff traverfe the conufance only, it is 
a difcontinuance 164, 165 
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Disclaimer. 

[ts nature, and confequences, at common 

law Pag9 1 86 

En what cafes, and for what reafon, it was 

taken away by 21 i/. 8. r. 19 ibid. 

Difclaimer cannot be made to a lord before 

attornment 1 87 

And it cannot be made by an infant ibid. 

Nor by an abbot feifed injure ecclefia 188 

But difclaimer by a mefne excinguifhes the 

mefnalty ibid. 

A difclaimer gives the demandant a right of 

entry ibid. 

Tho' in fome cafes he may proceed for 

damages ibid. 

If a precipe be brought againft two, and one 

difclaims, the whole freehold vefts in the 

other 189 

But it is othcrwife if one plead non-Unun ibid. 
Thd* if one difclaim, and the other plead non^ 

tenure or make default, the demandant may 

enter into the whole ibid. 



Disseisin. 

The antient effea of a difleifin, as to the 
lord's avowry 190 

Distresses. 

The nature and origin of diftreflcs I, 2 

The inconveniencies which originally at- 
tended them 3 

The remedy that was applied to thcfe incon- 
veniences: and how the law of diftrefles 
afterwards ftood 4 

The lord's diftrefs for cent is in nature of a 
prerogative procefs 2Z 

A aa 
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In what Cafes a Dlftrefs lies. 

For fervices due to the lord, Sirifing from the 

tenure fage 5 

For fines and amerciaments in courts-leet 12 

For toll in a fair or market 22 

For an amerciament on a townihip . 24 
For a penalty infiidled on the breach of a 

bye-law 25 

For damage fea/ani 26 



Who in re/pen of his EJlaie or Intereji may dijrain, 

A perfon feifcd in fee if he grants out a lefler 
eftate faving the reverfion, may diftrain for 
the rent refcrved or other fervices witii any 
exprefs provifion 28 

But the reverfioner cannot diftrain for rent 
ifTuing out of an incorporeal inheritance 29 

If he is a common perfon, coKtra if the king ibid. 

Nor for a rent ifl'uing out of tithes ibid. 

But tho' a perfon who has the reverfion cannot 
diftrain of common right, he may referve 
to himfelf that power ibid. 

So if a leflee for years affigns his term, ren- 
dering rent, he cannot diftrain with a par- 
ticular claufe for that purpofe^ becaufe he 
has no reverfion 3^ 

An annuitant may diftrain for the arrears of 
his annuity granted out of an eftate vefted 
in truftecs for a term to his ufe, if the 
grantor is in pofieftion ibid. 

Adevifee may diftrain for rent devifed to him 
out of lands, if the land is charged with a 
diftrefs, and not otherwife ibid* 

The grantee of a rent granted by one copar- 
cener to another for equality of partition 
mav diftrain without any fuch provifion 
tho' he has no reverfion /W. 

Or for a rent granted to a widow out of lands 
whereof (he is dowable, in lieu of dower il'fd* 

3 . 0' 
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3 r for a rent granted in lieu of lands upon an 
exchange Pagi 30 

[f a man grants rent over to another after ar- 
rearages incur, be cannot diflrain for thele 
arrearages ibid* 

A. mortgagee after giving notice of the mort- 
gage to the tenant in pofTeilion under a leafe 
prior to the mortgage, may diftrain for 
rent in arrear due at the time of the notice 
as well as for what accrues after it 31 

A landlord may diftrain for rent due before hk 
approbation of the tenant's pofieffion of the 
premifTes, as well as for what accrues after- 
wards ibid. 

A receiver appointed by the court of chan- 
cery may diftrain for rent without firft. ap- 
plying for an order ibid* 

Unlefs there is a doubt who has a legal right 
to the rent 32 

One tenant in common may diflrain for his 
(hare of the rent if the terre-tenant pays ,it 
to the other after notice not to pay it fo ibid. 

A man may diilrain cattle without any ex- 
prefs authority, and the afTent of the perfon 
in whofe right he did diftrain will be ^$ 
. efFe£):ual as his command would have been ibid* 

Executors or adminifirators of men feifed of a 
rent-fcrvicc, rent.charge, .rent-feck, or 
fee- farm, in fee-fimple or fee- tail could not 
diftrain for the arrears of rent till autho* 
rized by ftatute 32 //. 8. ibid. 

The fame ftatute gives the like remedy to huf- 
bands intitled in right of their wifes after 
the death of their wives :.^'^* 

And alfo gives the like remedy to tenants pur 
auter vie after the death of the ceftui que vie 33 

So it extends to the executors of all tenants for 

life ibid. 

The conufee of a judgment confeffed by a 
tenant for life of a rent-charge is not 
within the ftatute , ibid. 

A a 3 Neither 
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Neither is the executor of a grantee of a rent- 
. charge for divers years Pagt 33 

Nor does this ftatute extend to copyhold rents 

but only to rents out of free iands ihii. 

What is a rent fervice within the ftatute 34 

It does not extend to leafes for years ^iL 

What Things are n$t dtfirainahle* 

AH chattels are diftrainable damage fefifant 55 
Diftrefles at common law being in the nature 
of pledges, nothing could be diftraiiied hot 
what might be returned in fpttie and unda- 
maged 34 
Therefore money cannot be diftrained, except 

it be in a bag ihxi. 

Nor milk, fririt, Vc. 35 

Nor could corn or hay be diftrained at com- 
mon law iVii* 
Unlefs it were in a cart ih\L 
But now, by ftatute, corn and hay may be 

diftrained for rent 3^ 

Even tho' it be growing ihiL 

Working tools and beafts of the plough can- 
not be diftrained for rent, l^c% while there 
is another fufficient diftrefs 36 

Nor while they are in adtual ufe 37 

Trover will not lie for tape looms diftrained 

if not in ufe at the time of the diftrefs ihiL 

Buttt will if they were in ufe ihiL 

But this rule does not extend to diftrefles, by 
ftatute, in the nature of an execution: as 
for poor's rates, l^t* 38 

The general rule of law iSj that every thing 
upon the premifTes is liable to the landlord's 
diftrefs for rent, whether they belong to the 
tenant or a ftranger 39 

But fee the exceptions in favour of trade ih'iL 

Things Tent to public places of trade are not 

diftrainable for rent, Csfr. i\nL 

As the cattle and goods of a gueft at an inn, &r* ^^ 

Sue 
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But the cattle muft be within the premifles of 
the inn to be exempted from diftrefs Page 40 

This privilege extends only to temporary 
guefts ibid* 

But the privilege is not extended to goods at 
a livery ftab)e 4I 

But it is to goods taken to a houfe to be 
weighed in the way of trade, altho* it is not 
the public place of weighing 42 

And alfo goods in the hands of a carrier for 
hire, tho' he is not a common carrier 43 

Nor to beafts that are grazing for a night on 
their way to madcet 46 

Nor to goods diftrained for a perfonal duty, as 
for toll 40 

The owner of the foil cannot diftrain goods 
as damage feafant in a fair or market, tho' 
no recompence is paid to him for laying 
them there by way of toll 24 

The owner of the foil is not neceflarily intiiled 
to the toll 23. n. 

If a fair with toll therein is granted in Boro* 
Englifh land, the heir at common law fhall 
have the fair and toll, and the heir by the 
cuftom, the foil ibid, n* 

The owner of the loil is intitled tothepiccage 
and ftallage ibid, n* 

A diftrefs cannot be taken for goods fraudu- 
lently fold out of a market to avoid the 
toll 24 

The beads of a ftranger, being on the lord's 
land by ejcape^ are diftrainable for rent and 
other fervices 44 

See the proper diftinfiion in the note 45 

So, if they be on the land by confent of their 
owner 46 

And it feems they are diftrainable for iflues 
forfeited on the tenant's non-appearance in 
the king's courts 48 

But if a ftranger's beafts have efcaped^ the 
owner may prevent the diftrefs, by making 
frefii purfuit 46 

A a 4 Th« 
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The lord cannot difirain beads which efcape 
when they arc gone out of the land, the' 
they are within view Page /^6* Hi 

And if they be on the land by conftnt^ the 
owner may be relieved in equity on the 
ground of fraud in the landlord 47 

Whatever is 'part of the freehold, cannot be 
diftrained 4S 

,Tnis privilege extends to fuch things as the 
tenant will not on any confideraiion, be 
permi;ted to remove away with him, and 
it is not neccflary that they fhould be ab- 
foluiely affixed to the freehold ihiL 

Tho' it be not aciually fixed iblL 

What is in the manual occupation of Another, 
cannot be diftrained for rent, bic. 49 

Wearing apparel is' diftrainable if it is not in 
aftual uff-, tho' only taken off the owner 
for ihe piirpofe of going to bed ^ ihii. 

Goods in the ciiftody of the law are not dif- 
trainable for rent, ^V. 50 

Goods taken under an attachment^ or fold 
under a ^. fa. under fuch circumftances as 
not properly removable, are not diftrain- 
able 50 

Corn taken in execution and fold by the 
fheriff is diftrainable for rent, if peirmitted 
to lie on the ground after feverance. ibid. 

A commiffion of bankrupt will not proteft 

. goods in the mcflcnger's poffeffion while 
they remain on the prcmifles 51 

So a bankrupt's goods may be diftrained in 

. the hands of the aflignees, for duties in 
. arrear to ihe crown, tho' the conviction 
does not take place till after the affign- 
ment {hid. 

But if the goods are fold by the affignees, the 
landlord can only come in pro rata wich the 
reft of the creditors 52 

The dillrefs itfelf is Ijable to be feized before 
fale on an immediate extent for the king's 
own debt, tho' the time for, fale is expired 54 

Nothing 
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Nothing can be diflralned but valuable pro- 
perty P^g^ SA' 

Of the Ttmej Plaa and Manner of making the 
Diftrefs. 

No diftrefs can be made in the night 56 

Unlefs it be for damage feafant ibid. 

A diftrefs for rent cannot be made on the very 
day it becomes due ibid, 

Unlefs authorized by a particular cuftom 56} 57 

Nor after tender of the arrears 57 

A diftrefs may be made for rent accrued after * 
the expiration of a notice to quit, but it is 
a waiver of the notice 58 

Xho' it may be made within fix months after 
the leafe determines ibidm 

Unlefs the tenant's intereft in the premifles 
continues longer, than the power of dif- 
trefs is continued alfo ' ibid* 

What is fuch continuation of interfeft 59 

None but the king can diftrain out of his fee, 
or on the high road 60 

Some diftrefles by the fubjeft are not within 
this provifion 60. n. 

Unlefs the tenant drive his cattle off the land 
to prevent a diftrefs ibidm 

But a diftrefs taken on the high road, cannot 
be avoided by the tenant's avowry ' ib:d. 

Tbo' it fubje(5^s the party to a fpecial a^ion on 

' the {tditule of Maribridge , ibid. 

A joint diftrefs c«nnot be made for two par- 
cels of land diftindly let 61 

But where lands in two counties are held under 
one demife, the landlord may diftrain for 
the whole rent^ in either county ibid* 

And in cafe the tenant remove his goods to 
prevent a didrefs, the landlord may diftrain 
them off" the premifles, within 30 days after 
the removal tbid. 

Provided 
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Provided they be not previoufly fold to a fair 

pttrchafer Pagi 6i 

Aod the tenant, in fuch cafe, (hall forfeit to 
his landlord double the value of the goods 
removed 62 

Cattle depafturing on « commop may be 

diftrained for rent ihH 

At common law, no man might break open 

an outer door to make a diftrefs , ilii. 

Tho' an inner door might have been forced 

open " iHd* 

Or the diftrefs taken out at a window itil 

But now the landlord may break open a 
dwelling houfe to diftrain goods that have 
been fraudulently removed, to prevent a 
diftrefs ^3 

A feizure of part, in the name of all the goods 

in a houfe, is a good feizure of all iiuL 

Diftrefles ought not to be exceffive iKi. 

What is acoourited an exceffive diftrefs Hid, 

Diftreftes for homage, fealty, or th.e expences 
of knights in parliament cannot be excef- 
' five. Sed qu* vide n. a. ' 64 

Such diftreiTes cannot be fold ; Hii 

An a£lion of trefpafs will not lie for taking an 

exccftive diftrefs 67 

Unlefs it be a diftrefs of gold or filver iUd, 

Neither is a roan liable to a criminal pl^ofecu- 

tion for taking an exceffive diftrefs 68 

But the remedy is by a fpecial adion on the 

ftatute of Marlbridgi ihii* 

But there can be no remedy upon the ftatute 
of Marlbridge where there is a remedy at the 
common law ilii* 

Kor can the plaintiff bring an a£lion on the 

ftatute if he has recovered in replevin ibUt 

A man cannot fplit an entire duty; aod dif- 
train for it at feveral times 64 
Neither fhall a perfon diftrain as for ^n entire 
fum where feveral amerciaments are due 
for diftinft offences '65 
2 But 



TABLE of the Principal Matters. 

But where he takes an infufficient diftrefs 
for the whole duty, he may diftrain 
again • Pagt 64, 65 

Tho' it be under warrant from a juftice of the 
peace ibid. 

So, he may diftrain again for cattle which 
die in the pound 75 



How the D't/lrefs is to It ufed^ and difpofed of. 

The diftrefs is to be put in a pound 69 

Which is cither overt or covert ibid. 

Beafts (hould be put in a pound overt ibid.* 

For jf they be put in a private pound, the dif- 
trainer mull feed them 73 

And they muft not be bound « 74. 

Dead chattels muft be put in a pound covert 69 

And the pound muft be within three miles, 
in the fame county 7 1 

Or the diftrainer will be fubjed to a penalty 
of 5 /. ibid. 

This penalty is only recoverable as for a An- 
gle oiFence, tho' feveral are concerned 
in it 72 

Tho' if the tenancy be in one county, and 
the manor in another, the diftrefs may be 
impounded in the manor pound jo 

And if lands, in two counties, be held under 
one demife, the landlord may difirain in 
both counties, and impound the diftrefs 
in either 71. 80 

The pound-keeper's fee 71 

Diftrefles.for rent may be impounded on the 
premifles 73 

But then they muft be removed at the end of 
five days 77 

No diftrefs can be worked 73 

But milch kine may be milked ibid. 

But fee the note {a) to thj? contrary ibid. 

DiftreiTes could not be fold at common law 

14- 76 
But 
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But they may be fold by flatute, for rent 
aiVear Pa^i']] 

And for poor's rates, Vc. 39 

The mode of appraifing and felling a diflrefs 
for rent 77, ^c. 

The perfon diftraining muft not be furorn one 
of the appraifers, as he is interefted in the 
bufinefs 77 

The mode of felling a diftrefs under warrant 
froni a juftice of the peace 80 

The power of afcertaining the charges of the 
diftiefs and fale is not given to the juftices 
under 27 G. 2. c. 20. but the officer exe- 
cuting the warrant is the fole judge thereof 81 

^y 33 ^' 3* ^' 55* a juftice's warrant of dif- 
trefs may be carried into execution out of the 
juftice's jurifdidlion who granted it, if 
there aie no goods, ^c. to b^ diftramed 
there, provided it is endorfed by the juftice 
of the county, ^c. where it is put in 
execution, upon the oath of Qoe witnefs, 
that there was not any goods in the jurif- 
didtron of the juftice granting it 81 

At common law, a fingle irregularity, in the 
diftrefs, made the diltrainer a trefpafler ab 
initio. 82 

But now, the diftrainer ftall only anfwer for 
the fpecial damage 83 

And not even for that, if he tender amends ihid* 

But if a diftrefs be made for rent, where none 
,is due, the diftrainer fhall forfeit double the 
value of the diftrefs and cofts ' 84 

Distringas. See Process. 



Double Rent, 

In what cafes, and by what means, the tenant 
fliall be obliged to pay double rent 
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Duplicity, 

If the defendant in replevin plead in abate- 
ment of the writ, and make conufance, and 
the plaintiiFjoin iflue on the plea, and tra- 
verfe the conufance alfo, it is double Page 163 

ENquiRY, Writ of. 

Where a writ of enquiry is neceflai^ to afcer- 
tain the damages in replevin, and where 
not 204 — 5 

Of the writ of enquiry of damages, under the 
17 Car, 2. c. 7. 205 

*The plaintiff cannot have a writ of enquiry 
under that ftatute, where the defendant bath 
pleaded non cepit 207 

Nor where the jury, who try the iffue, omit 
to enquire of the rent in arrear ibid. 

Entry. 

A difclaimer gives the demandant a right of 
entry 188 

In a pracipe againft two, if one make default, 
and . the other difclaim, the lord may enter ibid. 

Escape. 

The beads of a ftranger, being on the lord's 
land by efcape, are diftrainable for rent and 
other fervices 44 

And where the beafts efcape by the negligence 
of their owner, they may be diftraincd im- 
mediately • 45 

But where they efcape by default of the te- 
nant's fences, the owner muft have ac- 
tual 
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TUAL NOTICE of thc cfcapc^ before they 
can be diftrained « Pa^e 45 

Unlefs the land, into which they efcape, be 
parcel of an ancient feignory ; for then the 
lord of fuch feignory may diftrain them im- 
mediately iUl 

But the owner may prevent the diftrefs by 
making freQi purfuit 46 

Where a rent-charge had been twenty years 
in arrear, and cattle that had efcaped were 
diftrained for the arrears, the owner of the 
cattle was relieved in equity 47 



Estoppel, 

If thc lord colluded with the difleifor, and ac- 
cepted rent from him, he was eftopped tp 
enter for the efcheat, in cafe the difieiflee 
had died without heirs ; and the difleifor 
was eftopped to fay, that he was not his 
tenant 191 

But the difieifTee was not thereby eftopped 
from compelling the lord to avow on him ibid. 



Evidence. 

On a plea of tender to the lord, evidence of a 
tender to his bailiff will not maintain the 
plea 88 

On the plea of non ctptty if the caption be 
proved at another place than that laid in 
the declaration, the plaintiff will be non- 
fuitcd 164— 5 

In trefpafs, the defendant may give in evidence 
a property in himfelf on the general iffue, 
but not in replevin 165 

What evidence muft be given againft the (he- 
riff in an adion againft him for taking in- 
fufficient pledges 232 
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Execution. 

The execution of a judgment in the county 
court or court baroo, i« only by difirefs. 

Page 20 

But fuch diftrefs may be fold under the writ de 
ixutUione judicii 21 

EXECUTOHS. 

Executors impowered to diilrain by 32 H. %. 

^- 37- 3* 

The feveralconftruflionsofthat ftatutc 33 

Executors may bring replevin de bonis Ufia- 

tons 156 

How they are to avow under the 32 H. 8. 183 
An executor (defendant) is intitled to cofts in 

replevin 209 

Fines. 

The reafon of their denomination 14. 

The diflFerence between a fine and an amercia« 

ment iUd. 

Fines are impofed pro gravioribus deUSfis iUdm 

And they are apportioned by the court 15 

Of fines impofed at the afiizes and fefiions Uid^ 
Or by a corporation, having a power to hold 

feflions 16 

Of fines impofed by a court leet 129 t3«i3 

For fines impofed by a court leet, the fteward 
may either imprifon the party, or diilrain bis 
goods 13 ^ 

And he may either fell the diftrefs, or im- 
pound it i8s 19 
Unlefs it be for a fine impofed in tbe leet, by 
cuftom ; for fuch a fine cannot be diftrained 
for, without a cudom to warrant the dif- 
ucfs - iS 

At 
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' At common law,, there was no fine to the 
king on the replevin, but where the iheriflF 
returned thngatay or claim of property Page lo8 
The defendant is fineable for aii eloignment 123 
The defendant is to be fined, when he comes 
in to gage deliverance, after a withernam 
awarded on mefne proccfs '97 

So the defendant is to be fined for a falfe claim 

of property 131 

Or, on conviction on a writ of recaption 227 

The plaintiff is fipe^ble, when he comes in 
and tenders the damages on a withernam 
awarded after judgment for the avowant 125 



Fresh Pursuit. See Distresses, 



Gage Deliverance. 

The defendant (hould gage deliverance of 
what was levied of the plaintiff, by wither-- 
nam^ on his being nonfuited 122 

If withernam be avoided, and afterwards the 
defendant avows the taking as his proper 
goods, or for a heriot, or denies the taking, 
the plaintiff (hall gage deliverance of the 
withernam 124 

If a withernam be awarded in the court he- 
low^ and afterwards the plea is removed, the 
plaintiff fliall gage deliverance in the c6urt 
above 146 

. Habeas Corpus. 

The haleas corpus is the writ of liberty 149 
Where it is diredled to an inferior court, the 
defendant's body mufl be fent up, with the 
caufe of his imprifonment /W 

And on fuch writ, the plaintiff muft declare 
PE NOVO in the fuperior court H^ 
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Heriot. 

A heriot IS the bcft beaft or other thing due to 
the lord upon the death or alienation of his 
tenant Page 9 ni 

But the lord fhall have which he choofes for 
the heft ibiL n. 

In fome manors it is the beft chattel, piece of 
plate, l^c. ibid. n. 

The heriot is of two forts j the heriot-fervkc, 
and the hefiot-cuftom ^ 

The nature and origin of each id 

The lord may di drain for heriot- fervice ihid. 

But he cannot diftrain for heriot-cuftom ibid. 

Tho' he may feJze for both 1 1 

And where the lord is intitled to feize, he 
may fcize it wherever he can find it, whe- 
ther on the land or not ll n* 

A fuit-heriot, refer ved by deed, cannot be 
taken off the manor li 

The avowry for an heriot muft be for the beft 
beaft, or two beft bcafts of the tenant j and 
cannot be for an heriot generally 184 

In an avowry for an heriot, btne cognovit cap- 
iionem in pradiSlo locoy without faying tern-' 
pore quo, &c. is good 185 

HORS 0£ SON FfiE. 

Of the plea of hers de fon fcty and how it 
differs from a difclaimcr l8g( 

At common law, the plea of hon de fon fee 
determined all proceedings in the infciior 
court 94 

l"he plea of hors de fon fee is pleaded, where 
there is no tenure \ as where a ftranger is 
avowed upon * 190, 3, 8 

Or it may be pleaded by a flranger, who is 
made a party by aid prier 1 90 

J» b But 
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fiut the teflant cannot plead hors di fon fa 
on a writ of mortdaunceftir Pagi 19O 

And antiently, if the tenant was difleifed and 
the lord, upon his re-entry, diftrained his 
beafisy or the bea(ls of his leflee, and avowed 
on the DISSEISOR, the tenant or lefTee could 
not fafely plead bors di fon ///, but was 
obliged to plead the fpecial matter in abate- 
ment of the avowry 19! 

Tho' in fuch cafe, if the difleifor had died 
feifed, and the lord had accepted rent of 
his heir, the avowry muft have been on the 
heir; and the tenant was put to his real 
a£liG/a 19J 

InductA et Illata^ 

JnduS!a and lllata were diftrainable at common 

law 3 

'fhe confcquencc ihil 

Indu^a and illata are alone diftrainable 48 

Inns and Innkeepers. 

The cattle and goods of a gueft are not dif- 
trainable at an rnn 40 

But the cattle and goods moft be sAuTtWy 
within the premifles of the inn itfelf, and 
not in any place the tenant may have re- 
moved them to for his own convenience ilii 

Innkeepers are obliged to receive guefts and 
their horfcs Hii» 

Irregularity. Sh Distress. 

Issue. 

fn replevin the general iffue is non cepit 165 

Thex:aption and detention are in ili'ue by that 
plea, and not the property 165—6 
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ISfon eft culpabilis di cdpiione pr^diSidyii not a 
good plea j bccaufe it does not anfwer the 
detention Page 166 

Judgment. 

The reafon why the judgment in replevin is ' 
for a retiirn irreplevifable 2i 

At common law, the defendant could not have 
judgment for a return irreplevifable, on the 
nonfuit of the plaintiiF 95, 214 

But now, by ftatute, he may 95, 215 

Judgment for the plaintiff in replevin is only 
for damages 20 1 

For the defendant, that he (hall have return of 
the cattle! 202 

Judgment for a return, as at common law, is 
the proper judgment, notwithftanding the 
ftatute of 19 Car. 2. r. ^. 207 

A judgment ^< that the defendants fhould have 
a return of their cattle, and recover their 
damages and cofts aiTeiled by the jury" is 
good as a judgment at' common law, or as 
judgment under 21 //• 8. c 19. 20 j 

Query, If a writ of inquiry. will be granted to 
fupply a defeflivc verdidt 207 

No judgment in replevin as in cafe of a non* 
full for not going down to trial 2I» 



Justification. 

A juftificatiort irt trefpafs under a diftrefs tot 
an amerciament muft fhew that the arner^ 
ciament has been afFeered 15 

A landlord cannot juftify Under the plea of the 
general iffue given by 11 G. 2* c* 19. ex- 
cept for a£ts done as landlord 83! 

lie canhot juftify expulfion under it ib. 

Nor entering the houfe to remove the goods 
after five days expired ih. 

]gb 1 Sue 
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But muff plead a licence to juilify the afpaf^ 

tavit ^ P^fix 

Or liberum tenementum to juftify the expulfion ib. 
The difference between the avowry and 

juftification 167 

Of the juftification that difaiErms property in 

the plaintiff ih. 

Of that which affirms fuch property,, but 

covers the defendant frooi damages 16^ 

Le^ancy and Couchancy, 

The grantee of a rent charce cannot dif- 
train a ftranger's beafts, till they are levant 
and couchant 4^ 

The time allowed for levaney and eoucbancy ib\ 

Levari Facial, See Process; 



LlMFTATION OP AcTIONS, 

The lord, in his avowry, need not alledgc a 
feifin of the rent within forty years 17Z 

But if the feifin be not within that timcy the 
ilatute of Jimitations may be p]eaded in 

bar 174*19?' 

And the grantee of a rent- charge may plead 

the ftatute 17I 

When the teniant pleads xhe (latute of limita- 
tions, as to the feifin^ he riiuft acknowledge 
the tenure 159' 

NoN OTvIITTAS. 

At common law, if a diflrefs was taken in a 
liberty, the fheriff coukJ- not deliver it, 
v/ithcut a 77 en c mitt as 99-" 

But now, by ftatute, he may; if he firft iflue 
nis warrant to th« baiiiff of the liberty^ who 
niakts no antwer thereto ik 

I And 
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And if a diftrefs be taken in the county, and 
impounded in a liberty, the fteriff may 
enter the liberty without a previous warrant 

Pag4 ^ 

Nonsuit. 

At common lawy the plaintiff might replevy 
the diftrefs, after being nonfuited in infi- 
mtum 95 

•But this inconvenience was remedied by fta- 
tute, which gave the writ of ibcond deli- 
verance fif. 

\i the defendant come into court on the day 
the flieriff is to return the alia$ or filurie^y he 
cannot demand the plaintiff, under peril of 
a nonfuit iq8 

But he may have a fpecial writ, to fummon 
the plaintiff to come in ; and if he do not^ 
he (hail be nonfuited lOo 

If the plaint be removedjby j^^^w, the plaintiff 
is demandable, on peril of a nonfuit 138 

Unlefs the ^«^ be vitious, in not giving the 
defendant a day in court 109 

Wherever the defendant hath a day in court, 
the plaintiff is demandable, under peril of 
a nonfuit 13^ 

[f the plaintiff be nonfuit before declaration, 
the defendant (hall have a return without an 
avowry 214 

Mo judgment in replevin as in cafe of a non- 
fuit for not going down to trial accoiiding 
to the pradice of the court 21.0 

Notice of DisTREs;g. 

At common law, no map was obliged to give 
notice of his having taken a dilirefs '69 

Unlefs it were impounded in a fpecial pound 
ov^ri^ 01 in a pound covert it* 

Sb 3 5v,t 
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But now, the tenant mylt have notice of a 
diftrefs for rent Pi^i 77 

And fuch notice may be given to the tenant 
himfelf H 

Or it may be given to the owner of the goods, 
unlefs the tenant hath fued a replevin 79 

In the notice for a fale of a diftrefs under 
7.fy.^ Mm c. 5. it is not neceflary to fet 
forth at what time the rent beciime 4ue 77 

PLAlNTt 

The origin of the plaint 92 

It may be levied out of court ihii 

Biit the hundred court cannot replevy by plaint 

out of court, tho' there be a prxfcription for it 93 
Sii qu. and viii the note itid* 

The plaint alone is removed by rectrdari 14J 



Pleas anb Pleadings, 

A landlord cannot juftify under the plea of the 
general iflue given by 11 G. 2. c. 19. ex- 
cept for a(5is done as landlord 83 

He cannot juftify expulfion under it t}nd> 

Nor entering the houfe to remove the goods 
if they continue there longer than the five 
days allowed ihtd, 

jBut muft plead a licence to juftify the afp^r* 
tavit ibid. 

Or libernm tenementum to juftify the expulfion /W. 

.To an aflion for an irregularity in making a 
diftrefs, the defendant may plead the gene- 
ral iffue 83 

The mode of pleading a tender in replevin 88, 91 

Pleadings in replevins 235 

T^e defendant in replevin cannot plead what 
is contrary to the fheriff^'s return, as n»n 
elongatay or that the beafts died in pound 129 

JPyt he may plead riQn cepif ibid. 
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But in an hotnine repkgiando a return of ehn^ 
gatus precludes the defendant from pleading 
non cepit Page 1 29 Q« 

The difference between pleas in abatement in 
replevin and in other anions 161 

How pleas in abatement in replevin differ 
from thofe in bar iiidf 

The defendant may plead property in himfelf, 
or in a ftranger, in abatement^ or in bar 161 

But property in the plaintiff* and aftranger, or 
^epit in alio loco^ muft be pleaded in abate- 
ment 163—4 

So where the time is traverfed, the plea muft 
be in abatement ibiiL 

Non culpabilis di captione is not fufficient ; for 
the detention muft be anfwered 166 

Yet an avowry for rent in arrear tempore eapti^ 
enisy without faying ^uod adhuc a retr$ exiflit^ 
is good i8c 

The difference between a juftification and 
avowry 167 

The difference between juftifications that af- 
firm, and thofe that disaffirm the plaintiff's 
property ibid. 

The tenant cannot plead ne unques feifii de 
fervices generally in bar of the lord's avowry 198 

The II G. 2. c. 19. has taken away the plea 
of nil habuit in tenementis 19^ 

To an avowry for rent payment of the ground 
rent to the original landlord is a good plea 209 

A fet-off'cannot be pleaded to avowry for rent ibid* 

A plea to an avowry that the prcmifles were 
pulled down without faying that the plaintiff 
^* was expelled or put out of them,'^ is not 
fufficient, nor does it amount to a plea of 
eviction 201 

If the plea in bar is inconfiftent with the de- 
claration, it is a departure, and confequently 
bad ibi4f> 

B b 4. 
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P|«EDG£S. 

or pledges for the defendant's appearance in 

the lotHJ's court Page it 

Of the pledges to profecute in replevin ^5, 97 
The origin of pledges de retomo habenck 94 

In what event they are anfwerable 97 

What pledges are deemed fiffficient ; and how 

they are to be ta|cen 97, &<• 

Who are anfwerable for the pledges de retorno 

habendo taken according to WeJJm. 2 C. 2. 

and II G. 2. c. 19. 224— J 

The pledges for a feturn reniain, notivith- 

fianding the removal of the caufe by pone 94 
And tho' the plaintiff proceeds fpr daniages on 

the 17 Car. 2. c. 7. 225 

The mode of proceeding againft the pledges 

on the rtatuieof IVe/lm. 2. 220, 221, 222, 22J 
The mode of proceeding againft them on the 

17 Car. 2. r 7. 225 

No pledges are required of the plaintiff on a 

writ of recaption 229 

Pf the writ de plegiis acqu'utandis igj 



PtuRiEs Replevin. 

After an allasy the plaintiff may have z pluries 

replevin 101 

Or he may take out the replevin, aliasy and 

pluriesj at the fame time ; and deliver the 

pluries to the fiierifF in the firfl inllance 105 

In the plu- ies is alA^ays inferted the claufe of 

* vel caufam nobis Jignifices^ Sec' 102, 106 

And it is returnable in the king's bench or 

common pleas lOl 

The pluries determines the flierifF's vicontiel 

powvr 102, 109 

And fuperfedes the proceedings before ih^ 

iheriff 109 
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Pone. 

The origin of the writ o^ pone Page 94. 

Where the replevin is by writ, either party 
*: ' may remove it by pone loi 

The form of the writ 13^ 

T^e pone fliould coptain a fummons, by which 
day is given to the other party in the court 
' above lOi, 133 — 4 

Otherwife it is bad 109^ 140 

The difference between a pone and recordari 133 
The plaintiff need not fiiewcaufe, for remov- 
ing a caufe out of the county court, byponey 
but the defendant muft 135 

But the plaintiff, as well as the defendant, 
muft (hew caufe to remove the fuit out of 
the lord's court J35, 13^ 

The feveral caufes of removal 135, isfcm 

papias lies againfl the defendant, if he make 
flefai^lt on a pone 138 

PouNp. 
Spelman^s defcription of a pound 69 

Sie Distresses. 

Pound-Breach. 

Of pound-breach .at the common law 75 

The ftaiute penalty thereon 76 

Practice. 

jPra^ical Ohfervationsy as to the making of a 
diftrefs for rent, and fuing a replevin 327 
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Prbrocatitb. 

The king) by "his prerogative, may diC- 
train for an amerciament in his court 
baron P^t if 

So, he may diftrain the beafts of his tenant 
on the high road 6s 

Or, on lands that are not holden of him by 
immediaUB tenure iML 



Prescriptiok. 

If a lord can prercribe in the diftrefs, he may 
didrain for an amerciament in bis court 
baron 17 

Or, for a fine impofed by cuftom in his court 
leet iS 

SO) if a corporation can prefcribe in the dif« 
trefs, they may diftrain for a penalty on the 
breach of a bye-law 25 

A prefcription to replevy upon plaints levied 
out of court is bad 93 

Sid vidi the note (a) ihU* 



Prociss. 

Of the diftringas for levying fines and amer- 
ciaments impofed by a court leet j} 

Of the attachment to compel an appearance 
when the defendant has been fummoned and 
makes default 19 

An attachment is in many anions the firft 
procefs 19 n« 

A diftringas is the procefs which liTues if the 
defendant does not appear at the return of 
the fummons or attachment ib'ti^ 

It is called a diftrefs infinite becaufe it goes 
till appearance iiii^ 

An 
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An attachment will not be granted againft t)ie 
fherifF for npt taking a replevin bond Page 223 

Of the procefs to compel an appearance in the 
lord's court 20 

Of the levari facias for a debt recovered in the 
lord's court 21 

Ac common law the only procefs in replevin 
was a diftrefs 108 

But now, the procefs againft the defendant is 
zn attachment in the iirft inilance, and ^ 
capias afterwards loi. 104, 105. 108 

If the plea be reitioved by pone^ the plaintiff 
or defendant is fummoned thereon loi 

And if the defendant make default, a dijiringas 
iflues, and after that a capias 138 

If there be a vitious pont^ which does not give 
the parties a day in court, the defendant 
may have a fpecial writ, to warii the plain- 
tiff to come in and profecute 109. 149 

And the defendant (hall have the like writ, 
where he appears on the return of the 
alias or pluries replevin ibid. 

But if he do not appear on fuch return, a 
withernam will iffue againft him 107 

Or, he may be brought in by attachment and 
capias 104. 108 

The procefs in withernam is an attachment in 
the firft inftance; and, on the return of 
nulla bona thereon, a capias and procefs of 
outlawry 112. iig, 120. 122* 129 

The fame procefs lies againfl the defendant, 
on the writ de proprietate probanda 1 23 

The withernam is fometimes an original^ and 
fometimes z judicial proce(s: in. the firfl 
cafe, it is only a pain quoufque the defendant 
gages deliverance; in the latter, it changes 
the property l»i 

When a plaint is removed by recordari^ a 
capias \\t% on the defendant's default 3 but 
nQfapia^ lies on iijujlicies 147 
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Propbrtt* 

Property is not to be altered widioot tbe 
king's writ; except it be for default of ap- 

- pearance cm an attachment in the county 
court or court baron Pagi 20, Vu 

|f a replevin come after goods are fold on an 
execution^ the defendant miift claim pro* 
pcrty 54 

Tbe mode of pleading property i6a^ 16} 



Proprietate Pupbanda* 

The proceedings on a plaint, when the de^ 
fendant claims, property 13O) 131 

The proceedings on an mginal wrjt in the 
like cafe 131 

If the property be found for the plaintiff, the 
fheriiFis to make deliverance 132 

But if the replevin be by plaint^ the defend- 
ant may afterwards remove it by r^cordari 130 

If the property be found for the defendant in 
a replevin by writ, fuch replevin is at an 
end 131, 132 

And, m fuch cafe, the plaintiff's only remedy 
is by adion of detinue, trover, or trefpafs 132 

But after the property is found for the defend- 
ant in a replevin by phint^ the plaintiff may 
have a new replevin by writ i jt 

A bailifr cannot claim property in the court 
hekiv I p. 

But he tmy plead it in the court above. 135 

See the note 13Z 



Recaption* 

The nature and defign of the writ of recap- 
tion 277, 27I 

Kecap- 
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]^ecaption lies, though the firft caption was 
juft Pagi zit 

But not where the fame cattle, or other cattle 
of the fame perfon, are diftrained a (econd 
tim« damage feafant ibidm 

Nor where the plaintiff in replevin, being 
nonfuited, diilrains again ibid. 

The defendant cannot avow on this writ, as 
he may in replevin . 228, 22^ 

But he muft justity, as in trefpafs 229 

No pledges are required of the plaiatiff, on 
this writ iiiJL 

It is not neceffary, to have a recaption, that 
the fame cattle, but that cattle of the /ami 
perfon, fhould be diftrained a fecond time 
for the fame duty 2yi 

if the lord diftrain the beafts of his tenant for 
rent, and afterwards diftrain the beafts of a - 
ftranger for the fame rent, there can be no 
recaption ibid* 

if the lord diftrain his tenant, and afterwards 
command his fe^vant to diftrain again, the 
tenant ftiall have recaption 231 

So if the lord, by any aA fubfcquent, agree 
to the fecond diftrefs 231 

But if there be no fuch precedent command 
nor fubfequent agreement^ the tenant is 
left to his action of trefpafs againft the 
fervant sbJd^ 

If y/. and B. are diftrained, and a fecond drf- 
trefs is taken for the fame duty on J, alone, 
a recapti( il Hes 23^ 

But if the firlt didrefs had been on ^. alone, 
and the fecond on J. and a ftranger, 
quare ibid. 

If a diftrefs be taken for rent, and afterwards 
other rent becomes due, for which 
a fecond diftrefs is taken, no recaption 
lies ibid J 

Unlcfs the tenant have pleaded hors de fon fee^ 
in an atSion for taking the firft diftrefs ibid^ 

P^ecap- 
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Recaption lies before any avowry made in the 
firft replevin Pagi 23J 

And it lies in the county court> as well as be- 
fore juftices of record iUL 



Recordari; 

Tfie form of the writ of ncordari I40 

The difference between a pone and recordaru 13J 

The replevin by plaint is removed by r/- 
cordari 134 

And the plaintiff may remove it^ without 
(hewing caufe 135 

But the defendant cannot Ibid. 

And neither the plaintiff nor the defendant 
can remove a plaint out of the lord's 
courts without fhewing a fufficient caufe 

14.3. iso 

A recordari cannot regularly remove a re- 
cord 149, i<fi 

But if a record be aftually removed by n^ 
cordariy it (hall not be remanded 14^ 

The fupcrior courts have no authority to pro- 
ceed on a record removed by recordari^ 
without a fpeciai writ 149, 150 

The defendant fued a recordari in a different 
county from that where the caption was, 
and the plaint was removed 143 



Relief, 

The relief is either proper or improper S 

The relief proper may be difirained for, of 

common right M. 

But the relief improper cannot be didrained 
for, unlefs the' lord can prefcribe in the 
diflrcfs 9 
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Rents, 

The fcrcral kinds of rcnU Pagg 5 

Of rent fervice Md. 

Of rent-charge 6 

Ofrcnt.feck ibid^ 

Of rents of affife or chief- rentf iUd» 

Of the remedy for recovery of rents by dtf- 

trefs ibid. 

In what cafes, and by what means, the tenant 

fhall be obliged to pay double rent j 

To what rents the 4 G. i. c. 28. /• 5. relates ibidm 



Replevin. 

The nature of a replevin 85, 86 

The replevin, at common law, was a jufti* 
cial writ 87, IC5 

Which did not lie in the manor court 87 

Two things are complained of in replevin; 
the eaptUn and the detention ibidm 

The feveral mifchiefs which attended the re- 
plevin at common law, and how they were 
remedied 92, (sfd 

The origin and nature of the replevin by 
plaint . ibid. 

If any perfon grants a replevin who has no 
authority to do it, the Court of ^. B. will 
grant an information againft him -q^ 

The replevin muft be executed by the jQicrifF, 
even in his own cafe 157 

In what Ca/eSy and/or whom Replevin lies* 

It lies for goods, in which the owner has 
either an abfolute or a qualified property. 

151, 152 

When the property is qualified^ the replevin 
may be fpecial 152 

• If 
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If if take goods by the command of B. the 
owner may have replevin againft both Pa^e 152 

If the lord diftrain the tenant's beads, the 
mefne may impound his own beafts, inftead 
of the tenant's, and may afterwards replevy 
them hid. 

Several pierfons cannot join in replevin, where 
th* property is fevlral ijj 

But in favour of liberty they may in fuing (he 
wx\t de homine replegiando '53"* 

It lies for bcafts which zrtfera natur^y if they 
have been reclaimed ihtd. 

But not for goods taken in execution^ under 
proccfs from a fupcrior court 154 

Tho* it lies for goods which have been dif- 
trained in confequence of anexcefs of jurif- 
di^tion in the juflices 1^5 

Altho' the court of appeal has confirmed the 
warrant ibiii 

Tho* it lies upon an execution, awarded by 
an inferior jurifdidtion 154 

It lies for executors, de bonii pjlatoris 156 

And for the hufband alone, de bonis uxoris^ 
t a kc n dum fola ibid. 

It lies for a fow and pigs, though the pigs were 
farrowed alter the fow was taken ibid: 

It lies not for charters relating to the inhe- 
ritance ibid. 

Nor for goods taken in foreign parts 157 

If beafls be taken in one county, arid driven 
into another, it lies in either county ibid. 

It lies not againff tne king, nor where be is a 
party 155 

Nor for goods taken upon a conviction iliu,. 

Nor (or goods cr cattle diftrained under a 
warf^ant from a julHceof the peace, accord- 
ing to 27 Geo. 2. c. 20. 8a 

Unlci's the juftices have exceeded their jurif- 
^idioa %i 
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Rescous. 

TIo ftranger can legally make a refcue Page 75 

But the owner may refcue his cattle, 
wrongfully diflrained, before they are im- 
pounded ibid. 

Though HI cannot refcue them afterwards ibid. 

If cattle diftraincd go into the houfe of their 
owner, who refufes to deliver them, he is 
guilty of refcous 76 

The punifbment of refcous by ftatute ibid* 

Retorno Mabekdo. 

Of the reUrno habendo at common law 95 

Of the alterayon that was made therein by the 
ftatute of Wejimlnfler the fecond 95 

In pleas in abatement, the defendant muft 
make conufance for a return, or he leaves 
a right in the plaintifF to retain the dif- 
trefs i6o. 164 

Where the diftrefs avows, and hath judgment, 
he (hall have a return of the diftrefs 212 

So where the defendant pleads property In 
himfelf or a ftranger, which is found for 
him, he ftiall have a return 213 

But if he plead property in the plaintiff* 
AND a ftranger, he ftiall not have a re- 
turn 213. 219 

So if he traverfe the locus in quo^ he ftiall not 
have a return, though the iftue be found 
for him, without a cofiufance or avowry 213 

If the lord refufe a tender of the rent, before 
the diftrefs is impounded, he (hall not have 
a return 214 

Jf the plaintiff* be nonfuit before declaration, 
the defendant ftiall have a return ibid* 

But if he be nonfuit after declaration, the de- 
fendant muft avow to have a return ibid. 
Cc On 
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On the nonfuit of the plaintiff, the re- 
turn at common law was never irreple- 

vifable P^gt ()S* ^'5 

But this inconvenience was remedied by the 
fiat, of IVeJlm, 2. which gave the writ of 
feconi deliverance iUi, 

If the defendant have judgment on the writ of 
fecond deliverance y he (hall have a return ir- 
replcvifable 96. 217 

If the writ of replevin abate by the mifprifion 
or the clerk, the defendant fhall ^ot have a 
return 22O 

But it is otherwifc if the writ abate by the 
mif-informaiion of the plaintifF; for then 
the defendant fxiall have a return^ tho- not 
irreple vifable ibiL 

If the plaintiff confefs the defendant's plea, the 
defendant fhdU have a return» but not ir- 
replcvifable ibii^ 



Satisfactiok. 

After judgment for a return irreplevifable , the 
owner of the beafts may have a writ (or 
their delivery, upon Jatisfa^ion made in 
court 89 

And if beafts are taken in wlthernamy after 
judgment for the avowant, the owner may 
have the like writ, on fatisfying the de- 
fendant his damages 125 



Scire Facias. 

A fcire facias Is the proper procefs to bring in 
the pledges in replevin 97, 122 

But in courts not of record, fuch procefs is 
rather a precept in nature of a fcire facias 123 

A fcire facias need not be fued out to intitle 
the party to a capias in withernam 126 

If 
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If on the retorno habmdo againft the pledgees 
cattle, the (herifF return wi7, a fcire facias 
jfTues quod viacomes ipfe reddat ei tot 
averia^ tSfc. Pagi%X% 

But it is not neceflary to proceed againft the 
pledges by fcire facias^ in order to ground 
an adion againft the iheriff for their in- 
fufficicncy 225, 226 



Second Deliverance. 

The writ of fecond deliveranci was given by 
xhQ ftat. ofWefim. 2. 97. 215 

And it is a ytv\i judicial 215. 219 

The form of It 216 

The writ of fecond deliverance is a fuperfi- 
deas of the retorno habendo^ if it come be- 
fore any return is made ; if after, it is in 
the nature of a new replevin 127. 217 

But it is not a fuperfedeas of the writ of 
inquiry of damages, under the 21 //. 8* 
c. 19; nor under the if Car. 2. c, 7; 2x8 

Where a witbernam ifTues on a retorno ha* 
iendof the fecond deliverance muft not be 
of the beafts delivered in withernam^ but 
of the beafts firft taken 21S 

The writ of fecond deliverance is in eflFeft 
taken away, where the defendant proceeds 
on the 17 Car. 2. c, 1. ibid* 



Sbisin. 

Before the ftat. of ii G. 2. c. 19. it was 

neceflfary to lay a leifin of the fervices in 
the avowry 17 1 

The difference in laying fuch feifin and the 
feifin in real actions 172 

The defendant might deny fuch feifin 173, 

i9S» ^^^ 
C c 2 Seifin 
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Seifift in the defendant, or thofe whofe eftate 
he hath, was good for rent on a gift in 
tail, or on a leafe for life or years Page iffi 

In whom the grantee of a ren^-charge (hould 
have laid the feifin 174 

If leflee for years had diftrained the beafis of 
a ftranger, he mttft have laid the feifin in 

' his Icffor 175 

But if a termor had avowed for rent on his 
under-tenant, by deed indented, he need 
not have laid a feifin ihli. 

But if the leafe had been by parol, be muft 
have laid a feifin ibii* 

Now by the faid ftat. of 11 G. a^ r. 19. a ge- 
neral avowry is given in all cafes for rent 
arrear ihil 

If a termor diftrain cattle damage feafanu and 
the owner bring trefpafs, the termor muft 
lay a feifin in his plea 176, 177 

But if the termor bring trefpafs for the 
damage, he need not lay a feifin in his 
declaration 177 

If the avowant, for damage feafant^ alledge 
the locui in quo to be his folum et liber um te- 
nementum^ without alledging a feifin in fee, 
it is fufficient 176 

Tenant in fee, in an a6lion of debt againft his 
lefiTee for years, need not lay a feifin 179 

But the alTignee of the reverfion muft ibid. 

In trefpafs, the defendant may plead qmd 
FOSSEssiONATUS fuit of the locus in quo^ 
and took the plaintiff's cattle damage fea- 
fant^ without laying a feifin 177 

Where the adion is tranfitory 'i\j\L 

But not where it is q. c, /regit Hi J. 



Services. 

Feudal fervjces were either military or mi- 
ni fterial t 

The non- performance of thefe fervices in- 
duced a (oxfevvuic of the feud 2 

I« 
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In what cafes the tenant might traverfe his . 

lord's fcifin offervices Page 195, isfc. 

And how he might avoid the payment of fer- 

vices, which he could not trayerfe 196, ^c. 



Sheriff. 

The IheriiF may hold plea in replevin bjr plaint 
of any value 92 

And he may command his bailiff to replevy, 
either by word or precept ibid* 

The fheriff muft appoint four deputies to 
make replevies in his name, under penalty 
of 5/. for each deputy he may negicifl to 
appoint 93 

But the (heriff^s precept in withernam muft be 
in writing, and not by word only j 17 

The (herifF ought to take pledges de profe- 
quendo^ and de retorno hahendo 97 

And he is aniwerable for the infufficiency of 
the latter ihid. 

Having taken pledges, the fheriiF ought forth- 
with to niaice deliverance of the diftrefs . 99 

And for that piKpofe he may enter a liberty ibid. 

Or break open a houfe or caftle, if he be 
deuied entrance loo 

Where the replevin is by criginal v^nt^ which 
is executed by the IherifF, he may hold plea 
of it in the county court lOl 

But if he do not execute the original writ, he 
muft appear, and account for his conduft, 
in the court above, on the alias or pluries 
replevin 105 

If the alias do not contain the claufe of vel 
caujam nobis fignificeSy ^c. it is vicontiel^ and 
the ftierifF may proceed 106, 

But he cannot proceed, if it contain fuch 
claufe 102. 106 

The pluries replevin always determines the 
{hcnfPs vicontiel power 107 

If the plaintiff^ be nonfuit in replevin, upoa 
which the (herifF takes his goods upon a 

untberntm 
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mtlimum^ an adioo w«ll lie agrainft the 
flieriflF, if he do not deliver them to the 
defendant Pagi ix% 

The (hexifF cannot return, on zp9nihj the 
defendant^ that the caufe is not true 137 

The fherifF muil execute the replevin even 
in his own cafe 157 

If the pledges de letorno habenh prove infuffi- 
cient, the (heriff himfelf is anfwerable by 
fcire facias 221, 222 

Or hy adion on the cafe ibid* 

In fuch adion againft the (heriflF fome evi- 
dence muft be given by the plaintifF of the 
infufficiency, but very flight will do 222 

In fuch z&xoti damages cannot be recovered 
beyond the value of the diftrefs, unlefs he 
is guilty of wilful negle£l 223, 224 

And in order to ground fuch a6lion, it is not 
neceflary to have a fcire facias returned 
againft the pledges 225 

An attachment does not lie againft the fberiff 
if he omits taking a replevin bond 223 

An adion by the party does iUd% 

The fherifF and under-(heriff and replevin 
clerk are anfwerable for the infufficiency 
of the pledges de retomo hedfendo^ and are 
bound to difcover their names to the de- 
fendant 224 

Statutes. 

De Scaccarso 
Marlbridge^ C I 
— — — — c. 4. 
c, 15. 

■ C. 21. 

Weflm. I. c. 17. 

Gloucefier^ c. i. 

Weftm. 2. c. 2. 94, 95* 126. 135. 

25 Ed. 3. Ci ly. 

1 H. 5* c. 5* 

3 
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I 



7 H. 8. c. 4. Page 207 
21 H. 8. c. 19. 170. 183. 209. 218 

32 i/. 8. c. 37. 32. 183. 209 
t 8c 2 Ph. i5f Af. c. 12. 71. 79. 93 
43 £//z. c. 2. 38. 208 
4 5^^f. I.e. 3. 209 
17 Car. 2. c. 7. 64. 205. 209. 218. 225 
o c^- ^.^- ""' 5- 35- 50. 76. 83 

8 CfT 9 /r. 3. €• !!• 210 
8 j/nn, c. 9. 51 

c. 14. 58 

4 G. 2. c. 28. 6, 7 

II G. 2. c. 19. 7, 36. 61, 62. 73. 83. 98 

175. 210. 225 
27 G. 2. c. 20. 80, 81 

33 G^- 3- c- 55- 89 

Tender. 

A fufficient tender will make the detention of 
a diftrefs unlawful 57, 88 

Though it be made after judgment for a re- 
turn irreplevifaWe 89. 217 

But before judgment it fhould be made be- 
fore the diftrefs is impounded 57. 88 

For if it be made afterwards, and the beafts die 
in the pound, the owner ihall bear the Io(s 88 

And it muil be made to the lordhimfelf, and 
not to his bailiff ibid. 

If divers beafts are diftrained and any one 
of them be impounded before a tender is 
made, the tender is void 88. lu 

In what manner the fufficiency of a tender 
was anciently tried ^ 89, bfc. 

The prefent mode of trying^it 91 



Traverse, 

The caufe of removal, afligned in zpouit or 
recordari^ is not traverfable 137. 142 

But it is otherwife of the caufe afligned in aa 
ac€(das ad curiam , 1 42 
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Where the defendant in replevin pleads in 
• abatement of the: writ, and makes conn* 
fance, the conufance is not traverfable Page 1^3 

In a juftification for damage feajant^ the plain- 
tiff may traverCp the defendant's title 164—5 

If the avowant (hould lay the caption in ano- 
ther place than the plaintiff hath done, 
without t raver fing the place in the declara- 
tion> it would be bad %hiL 

Where the tenure is traverfable 194 

If the tenure be by rent, the quantum of the 
rent is not traverfable thiL 

And the whole tenure is not traverfable 195 

The feifin of the quantum of fervices was 
traverfable, where they were gained by 
coercion ihiL 

But not where they were obtained by the vo- 
luntary payment of the tenant 196 

Unlefs the tenant had been one, who could 
not charge the lands 3 as tenant in tail, a 
bifhop, prior, Wc, 197 

Or unlcfs the very tenant had the deed 
whereby the fervices were referved WxL 

The feifin is not traverfable, but only of 
thofe fervices, for which the avowry is 
made 198 

Except a fei/in be alledged of fervices of an 
higher nature, which include thofe in the 
avowry \i\L 

Trespass. 

An action of trefpafs will not He for taking an 

cxccHive diftrefs 67 

Unlefs it be a diftrefs of gold or filver ihU* 

Nor for impounding a diftrefs in another county 71 
Trefpafs will not lie againft the pound- keeper 
merely for receiving the diftrefs, tho' the 
original taking be tortious 7a 

Jf cattle, taken damage feafant^ die in the 
pound, the diftrainer may have an afiion 
of trefpafs for the damage 75 

2 The 
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The ten^iaC may bare an aAion of trerpafs 
Ugaiilft his landlord, if be do not remove the 
diftreis at the end of five days Page 77 

Or againft the (heriiF» for taking his cattle, in 
the execution of the replevin 103 



TtOVER. 

Trover will not lie for goods fold before five 
days have expired next after the diftrefs 
and notice 8j 

Vadix. 

The vadii are forfeited^ on the defendant^! 
non-appearance, in the lord's court 21 

Wager of Law* 

At common law, when the tenant pleaded, a 
tender, the lord was put to his law wager, 
as to its fufficiency 9i» 92 



WlTHlRWAM* 

Withernam may iiTue on the fecond procefs 106 
Etymology of the word withernam J 09 

ff^ithernam is part of the lex talUnh ibid. 

And it is two- fold ) in the county court, and 

in the courts above 1 10 

In the county court, if the bailifF return ehn» 

gata^ the withernam does not iflue, before 

the flieriff holds an inqueil 1 10 

But when it ifiiies, it is a writ Je executi$ni 

judicii. Quaere. II9 

In the courts above, it ifiues on the (herifF's 

return of elongata ihid. 

But ijt cannot iffue on fuggeftion i^ffiHf 112 

Dd It 
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It Iflues out of the court where the alias or 
plur'hes is returnable Pagi \n 

Therefore, if elongaia be returned on the aim 
into chancery, it iffues out of chancery j but ^ 
then it is returnable ia B, R. or C. B. ihil 

Form of the writ of withernam ill 

There is always an attachment in the wither- 
nam 113 

Unlefs it iflue on a plaint ibid. 

The withernam cTiould recite the caufe why the 
flierifF cannot replevy 114 

And it (hould be in writing, though it be if- • 
fued by the flierifF , 117 

Where there (hall be a fion omiitas in the 
withe f nam 115 

If the fherifF return nil on the withernam^ a 
capias is awarded . 120, i22 

If the defendant appear on the ^/«r/Vj replevin, 
the withernam fli^ll not iflue 120 

Unlefs, oil his appearance, he refufe to gage 
deliverance ibid* 

But if he plead tion cepit, or that the cattle are 
dead in the default of the plaintiff, the 
withernam (hall not be awarded '124 

So, if he plead property in himielf ibid. 

Or make conufance as hailifF, and pray in aid ibid. 

The withernam againlt the ' plaintiff, after 
judgment for the de(endant, (hall be flayed, 
on th: plarntifF's tendering the damages lij 

If the fherift* levy goods of the plaintiff in wi- 
thernnn:^ after a return awarded on a non- 
fuit, he fhould deliver them to the defend- 
ant, or an a^ion lies * 122 

In B. R. cattle taken in withernam are deli- 
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